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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Is the record herein sufficient to support the inference (under- 
lying the trial court’s summary judgment for Plaintiff) that all the facts 
necessary to sustain Plaintiff's action and to defeat possible defenses, 
are in Plaintiffs favor. 


2a. Is the boilerplate waiver in the instant guaranty instruments 
sufficient to avoid (or to satisfy) the normal requirement in the District 
of Columbia that an uncompensated Guarantor, to be held on a guaranty, 
must have it brought home to him that the guaranty is accepted or will 
be relied upon? 


2b. Assuming arguendo that the waiver by Guarantor of “notice 


of acceptance” binds her, does it operate to waive the District require- 
ment of an acceptance in fact of the guaranty instruments? 


3. Is a guaranty rendered ineffective when the condition on which 
it was delivered and on which it was intended to be effective (that Plain- 
tiff and Guarantor continue to live together) fails? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE , 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, By The Lower Court's Summary Judgment For Plaintiff, 
Several Question Of Fact Are Assumed To Be In Plain- 
tiff's Favor, Whereas In Fact, On The Record So Far 
Made, These Questions Of Fact Are Not In Plaintiff's 
BVOC pack Kell gat lich) Per, ct Me ee ee 


The Instruments, Exhibits A And B, Are Ineffective 
To Bind Guarantor Because Plaintiff Never Brought 
Home To Guarantor That They Would Be Relied On 


The Delivery Of The Instruments, Exhibits A And B, 
By Guarantor To Principal Were Expressly Conditioned 
On An Event, Which Upon Happening Rendered The 
Instruments Ineffective To Bind Guarantor iy ae 


IV. Conclusion: 


The Court Below Erred In Granting Plaintiff's 
Motion For Summary Judgment And In Denying 
Defendant's Motion For Summary Judgment. 


TABLE OF CASES 


Adams v. Jones, 12 Pet. (U.S.) 207, 9 L. Ed. 1058 (1838 ) 


Davis Sewing Machine Co. v, Richards, 115 U.S. 524, 
29 L. Ed. 480 (1885 ) . . . . ° “ ° 


Davis v. Wells, Fargo & Co., 104 U.S. 159, 26 L. Ed. 686 
CSS) Rae ee. ee ce a ee 


Donaldson v. Uhfelder, 21 App. D.C. 489 (1903) ° 


J. E, Taylor & Co. v. Empire Lighting Fixture Co., 
S1 App. U.S. 11, 273 Fed. 739 (1921) “ 


Kresge Department Stores v. Young, 37 A. 2d 448 
(Mun, Cr. App. D.C. 1944) . 2. . 














8, 9, 10, 12 











UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 15,157 


HILDA L, BOWDAN, | 
Appellant, 
Vv. | 


GOODERHAM & WORTS, LIMITED, 
Appellee. 


eCvXxXx———— eee 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Order of the Court below, granting Appellee's (Plaintiff" s) 
Motion for Summary Judgment and denying Appellant's (Defendant's) 
Motion for Summary Judgment, was entered on March 18, 1959 (JA 77). 
The Court's Judgment for Appellee in the amount of $8, 474, 47 plus in- 
terest ($1, 419.47) and costs, was entered on the same day (JA 77). 


Jurisdiction of this Court is based upon Title 28, Section 1291, 
United States Code. 





2 
STATEMENT OF THE CASE 


Defendant Murray R. Bowdan! (hereafter called "Principal" 
opened a liquor store in the District of Columbia sometime about June, 
1949, and purchased certain goods, apparently liquor stocks, from 
Plaintiff” (sometimes called "Plaintiff" or Creditor" hereafter), a 
Delaware corporation with its credit office in Detroit, Mich. At that 
time and since, this credit office has been in the charge of an employee 
of Plaintiff, William Byrd Clark (hereafter called "Clark," see JA 51 
for his affidavit, and JA 20 for his deposition). Plaintiff also employed 
a sales representative in the District of Columbia, one Kenneth H. Hunt 
(hereafter called "'Hunt,'"' see JA 54 for his affidavit). 


Exhibit A -| Some time after the opening of this liquor store, and 
apparently after Principal had made some purchases from Plaintiff (JA 
43), Principal and Defendant Hilda L. Bowdan (Principal's then wife, 
hereafter called "Guarantor", see JA 71 for her affidavit, and JA 10 for 
her deposition) signed a form of continuing guaranty of future advances 
(annexed to the Complaint as "Exhibit A,'' and so referred to hereafter, 
JA 4), which Plaintiff supplied. Principal apparently was informed on 
or shortly after June 22, 1949 by Plaintiff's employees that such guar- 
anty was required in order for him to secure a line of credit with Plain- 
tiff. 

On its face Exhibit A appears to have been sworn to before a Dis- 
trict of Columbia notary public on June 30, 1949, but Guarantor indicates 
she never appeared before a notary. Thereafter it was turned over to 
Clark, and thence to Plaintiff through routine office channels. 


1 Never served in this action. He was adjudicated a bankrupt by the U. S. 
District Court for the District of Maryland, at Baltimore, Md., in January, 1958. 


2 These purchases continued intermittently, on 30 days credit, until April 27, 
1956, as shown hereafter. 
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Motivation for Plaintiff's allegedly seeking the execution of Exhibit 
A by Guarantor is asserted, without any basis in the record, to be as 


stated in Plaintiff's Memorandum of Points and Authorities in Support of 
Plaintiff's Motion For Summary Judgment, (JA 56-57). (See JA 25 for 


Clark's admission that no financial statement was ever sought from Guar- 
antor.) Guarantor objects to this unwarranted conclusion and prays 
that the Court disregard it. 


Guarantor, in her deposition, (JA 14, 19), states a She signed 
Exhibit A when Principal (her husband) asked her to do so, at their home; 
that no employees of Plaintiff were present at that time, and that she 
insisted to Principal at the time of her signing (a) that the instrument 
was to bind her only as long as they lived together, and (b) that he 
inform Plaintiff accordingly which apparently he did not do. 


Plaintiff's employees Clark and Hunt assert in their affidavits (JA 
52, Paras. 4, 5 and JA 54 Paras. 2, 3, respectively) that Clark asked 
“appropriate employees" of Plaintiff, presumably Hunt, to "procure" 
the execution of the guaranty instruments herein by Principal and his 
wife (Guarantor) in the case of Exhibit A, and by Guarantor in the case 
of Exhibit B, and that Hunt so presented the instruments to Principal 
with the request that he secure Guarantor's execution thereof. 


Exhibit B - On August 9, 1950, Clark apparently indicated to 
Principal that the latter should furnish him with another instrument ex- 


ecuted by Guarantor ("Exhibit B" as annexed to the Complaint and so 
referred to hereafter, JA 6). Atsome time prior to September 29, 
1950, Exhibit B was signed by Guarantor at Principal's request, handed 
over to Principal (whom Guarantor in her deposition indicates under - 
stood it was conditioned as was Exhibit A), and thereafter it found its 
way to Clark and thence to Plaintiff through routine office channels. 
Clark's desire for this further instrument was occasioned apparently by 
rumor of marital difficulties between Principal and Guarantor, and by 
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Principal's rumored withdrawal of certain capital from his liquor busi- 
ness. (See JA 25, 37, and Exhibit 3-A to Clark Deposition, JA 48). 


This uncertainty by Clark as to the effect on Exhibit A of "marital 
difficulties" between Principal and Guarantor seems in large measure 
to corroborate Guarantor's conditional delivery set forth above. 


Circumstances of Guarantor's Signing of Exhibits A and B - At 


no time did Guarantor have any dealings with Plaintiff. No communica- 
tions passed between them. (JA 32) Both instruments were signed by 
Guarantor at Principal's request, not Plaintiff's, and in the absence of 
Plaintiff's employees. Similarly at no time was Guarantor informed, 
by anyone, formally or informally, that the guaranty instruments had 
been accepted by Plaintiff, or credit extended by Plaintiff in reliance 
thereon. (JA 28-29, 30-31, 32-33) | Guarantor never received anything 
of value in return for signing these instruments. (JA 31-32) Long prior 
to April 1956, apparently toward the end of 1950, Principal and Guarantor 
separated and thereafter ceased living together. Subsequently a divorce 
was obtained. 


The Alleged Debt - Plaintiff asserts that it delivered certain goods, 


apparently liquor'stocks, to Principal in April, 1956 (specifically on 
about April 23 and April 27), of a value of $16, 292.09, and that payments 
to it by Principal on July 30, 1956 ($3,000), on October 15, 1956 
($4,783.65), and on an undetermined date of a small amount, left a bal- 
ance owing of $8, 474,47,° which it here seeks to recover from Guar- 
antor, plus interest and costs. The first demand made on Guarantor 
for payment by her of this alleged debt appears to have been just prior 

to the bringing of this action by Plaintiff's attorneys. (JA 28, 29). 


S This debt owing by Principal is nowhere proved, sought to be proved, or 
admitted by Guarantor on the record so far made. The amount stated above dif- 
fers from that stated in the Complaint. Plaintiff has filed its claim in the Bowdan 
(Principal ) bankruptcy proceedings, based upon the same instant debt action, and 
will receive a substantial dividend therefrom. 
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As noted in the "Jurisdictional Statement” the Court below, on 
March 18, 1959, granted Plaintiff's Motion for Summary J udgment, 
denied Defendant's (Guarantor) Motion for Summary J udgment, and 
entered Judgment for Plaintiff, ! 


STATEMENT OF POINTS 


This proceeding, on the record so far made, is not Tipe for sum- 
mary judgment for plaintiff, several elements of proof being miss- 
ing and not able to be supplied by reasonable inference. 


- The guaranty instruments here never become effective to bind 


Guarantor, In the District of Columbia an essential to the ef- 
fectiveness of a guaranty is awareness on the part of the Guarantor 
that the Creditor means to hold Guarantor on the instrument. 

This awareness may stem from certain factual elements, none of 
which are here present. 


- The "waiver" in the guaranty instruments of "notice of acceptance” 
is not waiver of acceptance in fact, without which there can be no 
binding contract, and such waiver here was ineffective to indicate 
to Guarantor that Plaintiff meant to rely on the instruments of 
guaranty. Further the "waiver" is ineffective in itself (as are 
the guaranty instruments) because not supported by cons ideration. 


The delivery of the guaranty instruments on the condition that they 
Should be valid only as long as Plaintiff and Guarantor lived to- 
gether, necessarily, upon the separation of Plaintiff and Guarantor, 
terminated their further effectiveness. | 
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SUMMARY OF ARGUMENT 
I 


By the lower’ court’s summary judgment for Plaintiff, 
several questions of fact are assumed to be in Plaintiff's 
favor, whereas in fact, on the record so far made, these 
questions of fact are not in Plaintiff's favor. 


I 


The instruments, Exhibits A and B, are ineffective 
to bind Guarantor because Plaintiff never brought home to 
Guarantor that they would be relied on. 


Ii 


The delivery of the instruments, Exhibits A and B, 
by Guarantor to Principal were expressly conditioned on 
an event, which upon happening rendered the instruments 
ineffective to bind Guarantor. 


ARGUMENT 


I 


BY THE LOWER COURT'S SUMMARY JUDGMENT FOR 
PLAINTIFF, SEVERAL QUESTIONS OF FACT ARE AS- 
SUMED TO BE IN PLAINTIFF'S FAVOR, WHEREAS IN 
FACT, ON THE RECORD SO FAR MADE, THESE 


QUESTIONS OF FACT ARE NOT IN PLAINTIFF'S FAVOR 
By giving Summary Judgment for Plaintiff on this record, the 
Court below assumed that certain disputed questions of fact have been 
resolved in Plaintiff's favor. To say the least, certain of these ques- 
tions are answered only ambiguously, and others are not answered, by 
any construction, in Plaintiff's favor. In addition, to that extent, a jury 
determination of such facts improperly has been avoided. 





First. Did Plaintiff exercise reasonable judgment in extending 
credit to Principal in April, 1956, when, as seen, he was adjudged a 
bankrupt in January, 1957? A focus of attention on this area in a trial 
might well compel a negative answer, which would discharge Guarantor 
because of the alteration of the risk assumed. By the action of the 
Court below, such opportunity for the defense is avoided. 


Second. Did Plaintiff, despite Clark's self-serving assertions 
that it did, rely on either of or both of the guaranty instruments ?* 


Third, Did Plaintiff exercise reasonable vigor in pursuing 
Principal after his default, which occurred sometime in May, 1956, 
particularly inasmuch as it forbore for some time, and it failed to 
advise Guarantor promptly of Principal's default so that she could mini- 
mize Plaintiff's loss and, at the same time, to that extent protect her- 
self? | 


Fourth. Does Principal in fact owe Plaintiff the sum set forth in 
the Judgment (which differs from that claimed in the Complaint )? The 
mere allegation of a debt owing by Principal to Plaintiff, not having been 
proved on this record, clearly is insufficient to charge Guarantor on ac- 


count of the asserted debt. 


wu | 


THE INSTRUMENTS, EXHIBITS A AND B, ARE INEF- 
FECTIVE TO BIND GUARANTOR BECAUSE PLAINTIFF 
NEVER BROUGHT HOME TO GUARANTOR THAT THEY 
WOULD BE RELIED ON | 
In the District of Columbia, despite the discomfiture of law theorists 
who have difficulty in fitting the District of Columbia rule into their own 
contract theories, an uncompensated guaranty is ineffective and inopera- 


tive to bind a Guarantor unless acceptance thereof is brought home to the 


4 A charge to the jury asking this question was approved by the Court in Davis v. 
Wells, Fargo & Co., 104 U.S. 159, 26 L. Ed. 686 (1881), hereafter called the 


Wells Fargo case. 
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Guarantor. The leading case in the District, Kresge Department Stores 
v. Young, 37 A. 2d 448 (Mun. Ct. App. D.C. 1944), hereafter called 

the Kresge case, shows this clearly and discusses the ancient lineage 

and settled character of the District rule. The facts in that case are in 
all essentials identical with those in the instant case (with one exception 
mentioned hereafter), in that .(a) both the guaranty instruments were 
prepared by the Creditor, (b) both recited merely the "consideration" of 
the Creditor's extension of credit to the Frincipal, (c) neither bound the 
Creditor to do anything, (d) both were unlimited in duration, (e) both 
were signed by the Guarantor at the request of the Principal, who desired 


to use the instruments to get Creditor to extend credit to him, and were 
not signed by Guarantor at the request of Creditor or in the presence of 


the Creditor's employees, and (f) in neither case was Guarantor advised 
by the Creditor (or anyone else) that the guaranty instruments had been 
accepted or relied on and that credit had been extended to the Principal, 
until after default by the Principal and Creditor sought to collect from 
Guarantor. The Court therein stated: 


The trial court found in favor of appellee [ guarantor] 
because of the failure of appellant [ creditor] to 
notify appellee that it had accepted or acted upon the 
guaranty and had given credit to Miss Rutledge 

[ principal] on the basis of it. * * * [W]e think the 
rule is well settled in this District that under the 
circumstances of this case notice of acceptance of 
the guaranty was essential in order to bind the guar- 
antor. 


The Court also quoted the following language from the Wells Fargo case, 
104 U.S. at 163, wherein that Court quoted from an earlier decision, 
Adams v. Jones, 12 Pet. (U.S.) 207, 213, 9 L. Ed. 1058 (1838), as 
follows: 
“And the question which, under this view, is 
presented is whether, upon a letter of guaranty, ad- 
dressed to a particular person or to persons general- 


ly, for a future credit to be given to the party in 
whose favor the guaranty is drawn, notice is neces- 
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Sary to be given to the guarantor that the person 
giving the credit has accepted or acted upon the 
guaranty and given the credit on the faith of it. We 
are all of the opinion that it is necessary: and this 

is not now an open question in this court, after the 
decisions which have been made in Russell v. Clark's 
Ex'rs, 7 Cranch 69 te L. Ed, 251]; Edmonston v. 
Drake, 5 Pet. 624, [8 L. Ed. 251]; Douglass v. 
Reynolds [Byrne & Co.], 7 Pet. 113[8L. Ed. 626]; 
Lee v. Dick, 10 Pet. 482 [9 L. Ed. 503]; and again 
recognized at the present term in the case of ! 
Reynolds v. Douglass [12 Pet. 497, 9 L. Ed. 1171]. 
It is in itself a reasonable rule, enabling the guar- 
antor to know the nature and extent of his liability; 

to exercise due vigilance in guarding himself against 
losses which might otherwise be unknown to him; 

and to avail himself of the appropriate means in law 
and equity to compel the other parties to discharge 
him from further responsibility." | 





The Court in the Kresge case also cited Davis Sewing Machine Co. 
v. Richards, 115 U.S. 524, 29L. Ed. 480 (1885), a case arising in the 


District of Columbia, and quoted the following language from that case: 


"Those rules may be summed up as follows; 
A contract of guaranty, like every other contract, 
can only be made by the mutual assent of the parties, 
If the guaranty is signed by the guarantor at the re- 
quest of the other party, or if the latter's agreement 
to accept is contemporaneous with the guaranty, or 
if the receipt from him of a valuable consideration, 
however small, is acknowledged in the guaranty; the 
mutual assent is proved, and the delivery of the | 
guaranty to him or for his use completes the contract. 
But if the guaranty is signed by the guarantor without 
any previous request of the other party, and in his 
absence, for no consideration moving between them 
except future advances .to be made to the principal 
debtor, the guaranty is in legal effect an offer or 
proposal on the part of the guarantor, needing an 
acceptance by the other party to complete the contract." 


The Court in the Kresge case then concluded as follows: 


"In the present case the guaranty was not re- 
quested of appellee by appellant, no cons ideration 
passed to appellee and appellee had no notice, express 
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or implied, that her offer of guaranty had been ac- 
cepted or that credit would be extended on the faith 
of it. _ Accordingly, under the:rule above stated, 
the guaranty never became effective and appellee 
was not liable thereon." 

Another similar case, which is cited here because it is an expres- 
sion by the Court of Appeals for the District of Columbia Circuit, is 
J. E. Taylor & Co. v. Empire Lighting Fixture Co., 51 App. D.C. 11, 
273 Fed. 739 (1921). Similarly therein the Guarantor was held not 
liable on the instrument because of failure of the Creditor to give notice 
of acceptance. The Court said (51 App. D.C. at 16), in default of notice 

Kernodle [Guarantor] was never accepted as 
surety, and the guaranty sued upon was not the 
basis of the credit extended to Taylor & Co. 

{ Principal]. Had there been such an acceptance, 
Kernodle was entitled to notice thereof. 

In essence then, for an instrument of guaranty to be binding against 
an uncompensated Guarantor, the guaranty has to be accepted and the 
Guarantor has to be given "notice of acceptance," or in other words, the 
Guarantor has to have it brought home to him that the Creditor intends to 
hold the Guarantor on the instrument. Such awareness of Creditor's 


intended reliance is supplied (a) where the Creditor, and not the Prin- 


cipal, is the moving party who entreats Guarantor to execute the instru- 
ment, or (b) in the case of a guaranty given by a Guarantor for valuable 
consideration, the valuable consideration in itself being sufficient to 
bring the Guarantor awareness of the Creditor's reliance on the guaranty. 
Such consideration in (b) above, must be more than a mere recital of 

"in consideration of extension of credit" (as here), as is shown by the 


Kresge case. 


The guaranty instruments here involved differ from that in the 
Kresge case in that the former contain a recitation that "notice of the 
acceptance of this agreement, of all your transactions with said customer 
{ Principal], of the customer's default * * *."" However, this waiver 
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cannot be effectual for two reasons: (a) as shown above by clear and 
ambiguous statements of the Courts as to District law, to be efficacious 
against an uncompensated Guarantor, the latter must be given notice of 
acceptance or of the intended reliance thereon by the Creditor, and (b) 
the “waiver” in Creditor's guaranty instruments is not supported by con- 
sideration (any more than the instruments themselves ) and thus cannot 
be binding against Guarantor. | 


The grounds of the policy of requiring that an uncompesated Guar- 
antor be given notice that the Creditor means to hold him on the guaranty 
instrument is both clear and sound. The previously quoted excerpt from 





the Kresge case, in turn quoting Adams v. Jones, is apt here: 


It is in itself a reasonable Rule, enabling the 
guarantor to know the nature and extent of his | 
liability; to exercise due vigilance in guarding | 
himself against losses which otherwise might | 
be unknown to him; and to avail himself of the 
appropriate means in law and equity to compel | 
the other parties to discharge him from further 
responsibility. | 





In the instant case, these reasons haye added force because of the sever- 
ance of the tie between Principal and Guarantor, (which seems to have 
been the real and only inducement to Guarantor to sign the guaranty in- 
struments) long before the accrual of the claimed debt, and the reason- 
able assumption that Guarantor would have revoked the guaranty instru- 
ments according to their terms had she but known that Plaintiff was 
"relying" thereon. The attempted stringency of the guaranty instru- 
ments here, actually uncompensated contracts of adhes ion, particularly 
the absence of limit either as to amount or as to time, require that the 
Safeguard hitherto afforded by the Courts in the District be continued, 


Arguing alternatively, assuming arguendo that the waiver by 
Guarantor of notice of acceptance is effective, in no wise can it be con- 
sidered to be a waiver of acceptance in fact. Clearly the guaranty 
instruments, having been drafted by Plaintiff can not be extended beyond 
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their plainterms. Notice of acceptance being all that is waived, ac- 
ceptance is still required, as a matter of contract law, and according 
to the cases cited above. And the record herein discloses no elements 
of an acceptance in fact by Plaintiff, whose employee Clark, who upon 
receipt of the guaranties, merely filed them away. (JA 28). 


Il 


THE DELIVERY OF THE INSTRUMENTS, EXHIBITS A 

AND B, BY GUARANTOR TO PRINCIPAL WERE EX- 

PRESSLY CONDITIONED ON AN EVENT, WHICH UPON 

HAPPENING RENDERED THE INSTRUMENTS INEFFEC- 

TIVE TO BIND GUARANTOR 

The instruments of guaranty were delivered upon the express 

understanding that they would be effective to bind Guarantor only as long 
as Principal and Guarantor lived together. Prior to the time that the 
alleged debt of Principal to Plaintiff arose, Plaintiff and Guarantor had 
separated, and consequently, the instruments of guaranty were ineffec- 


tive against Guarantor. 


The parol evidence rule is no bar to the establishment of this kind 
of condition, Donaldson v. Uhfelder, 21 App. D.C. 489 (1903); conse- 
quently the condition must be given its intended legal effect. 


IV 
CONCLUSION 


THE COURT BELOW ERRED IN GRANTING PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT AND IN DENYING 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


For the reasons set forth inI, II, and II of this "Argument," the 
Court below erred in granting Plaintiff's Motion for Summary Judgment. 


Further, the Court erred in denying Guarantor’s Motion for Sum- 
mary Judgment for the reasons set forth in II and III of this "Argument." 
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For these reasons the action of the Court below should be reversed 


on this appeal with directions to enter judgment for Appellant, or, for 
trial of the issues. | 
| 
Respectfully submitted, 


H. MAX AMMERMAN 


FREDERICK Ww. GREY LESLIE 


720 Investment Building, N.W. 
Washington 5, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


GOODERHAM & WORTS, LIMITED 
Penobscot Building 
Detroit, Michigan, 


Plaintiff,  ° | 
v. : CIVIL ACTION NO. 574-57 
MURRAY R. BOWDAN i 
individually and jointly and T/A 
Murray R. Bowdan & Company 


237 - 7th Street S.W. 
Washington, D. C. 


and 


HILDA L. BOWDAN 
individually and jointly 

1307 Connecticut Avenue N.W. 
Washington, D. C., 


Defendants. 


RELEVANT DOCKET ENTRIES 


Complaint, appearance 


Answer of Deft. #2 to complt., & cross-claim vs. Deft. #1 


Motion of Deft. #2 for Security for Costs; Notice. 
Demand for jury trial by Deft. #2 


Order for security of costs, $200.00 bond or $100. 00 cash in 

lieu of bond. McGuire, J. 
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Motion of pltff. for summary judgment, Affidavits (2) P&A. 


Opposition of deft. #2 to pltff's motion for summary judgment. 
Motion of deft. #2 for summary judgment; P&A Affidavit 


Stipulation of counsel extending time for pltff. to file opposi- 
tion to motion for summary judgment to & including Feb. 23, 
1959. 


Memo of pltff. in opposition to motion of deft. #2 for summary 
judgment. 


Motion of pltff. & motion of deft. for summary judgment 
argued & submitted. McLaughlin, J. 


Motion of deft. #2 for reconsideration, P&A. 
Opposition of pltff. to deft's motion for reconsideration. 


Order denying motion of deft., Hilda L. Bowdan for recon- 
Sideration. McLaughlin, J. 


Order granting motion of pltff. for summary judgment; deny- 
ing motion of deft. for summary judgment. McLaughlin, J. 


Judgment for pltff. vs. deft., Hilda L. Bowdan in the sum of 
$8,474.47 plus interest in the sum of $1,419.47, plus costs. 
McLaughlin, J. 


Notice of appeal of deft. #(2). 





[ Filed March 7, 1957] 


COMPLAINT 
(DAMAGES FOR GOODS SOLD AND | 
DELIVERED AND FOR BREACH OF GUARANTY 
eee 


Count I | 

1. This Court has jurisdiction of the within cause of action under 
Title 11, Section 306 D.C. Code (1951 Ed.). The amount in controversy 
exceeds the sum of Three Thousand Dollars, exclusive of interest and 
costs. : 

2. Plaintiff is a corporation organized and existing under the 
laws of the State of Delaware. 

3. Defendant, Murray R. Bowdan, individually and T/A Murray R. 
Bowdan & Company, and defendant, Hilda L. Bowdan, are residents of 
the District of Columbia. | 

4. During the month of April, 1956, plaintiff sold and delivered 
to defendant, Murray R. Bowdan, individually and T/A Murray R. Bow- 
dan & Company, said goods and merchandise having the value of 
$9,408.44, which goods were accepted by said defendant; however, al- 
though the plaintiff has demanded payment for such goods, said defend- 
ant wrongfully refused and continues wrongfully to zeta to pay plain- 
tiff for said goods and merchandise. ! 

WHEREFORE, plaintiff demands judgment in the amount of 
$9,408.44 against defendant, Murray R. Bowdan, individually and T/A 
Murray R. Bowdan & Company, plus interest and costs. | 

Count II 

5. Plaintiff incorporates and makes a part hereof Paragraphs 1, 
2, 3 and 4 of Count I of the Complaint. | 

6. Defendants, Murray R. Bowdan, individually and cae and 
Hilda L. Bowdan, individually and jointly, on June 30, 1949 executed 
and delivered to plaintiff a guaranty to pay all indebtedness of the 
Murray R. Bowdan & Company for purchases. A photo copy of the 
guaranty is attached hereto and made a part hereof as Exhibit A. 

7. Defendant, Hilda L. Bowdan, individually and jointly, executed 
and delivered to plaintiff a guaranty to pay all indebtedness of the 





“ 
Murray R. Bowdan & Company for purchases. A photo copy of the 
guaranty is attached hereto and made a part hereof as Exhibit B. 

8. Plaintiff delivered to Murray R. Bowdan & Company certain 
merchandise during the month of April, 1956. Plaintiff has demanded 
payment of the said merchandise delivered in the amount of $9,408.44, 
but defendants, Murray R. Bowdan and Hilda L. Bowdan, individually 
and jointly, wrongfully have refused and still refuse to pay the said 
indebtedness of the Murray R. Bowdan & Company. 

WHEREFORE, plaintiff demands judgment against defendants, 
Murray R. Bowdan, individually and jointly, and Hilda L. Bowdan, in- 
dividually and jointly, in the sum of $9,408.44, plus interest and costs, 
and such other and further relief as the Court deems appropriate. 


/s/ Paul F. McArdle 
Paul F. McArdle 
James C. McKay 


701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Plaintiff 
Gooderham & Worts, Limited 


[ Filed December 5, 1957] [ Exhibit A] 


GUARANTY 


TO: Gooderham & Worts Limited 
Detroit, Michigan 


To induce you to extend credit in such sum and on such terms as 
you deem best to Murray R. Bowdan & Company hereinafter called the 
"customer," and in consideration of such extension of credit by you, 
the undersigned, Murray R. Bowdan and Hilda L. Bowdan jointly and 
severally agree to pay to you when due, or at any time thereafter with 
interest, all indebtedness now existing whether or not already matured, 
and that may at any time hereafter be incurred by said customer for 
purchases from you if not paid by said customer promptly at the original 
maturity thereof, or at such date to which the same may be extended by 
your consent. 
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This obligation shall continue until revoked by written notice 
delivered personally to one of your officers, or sent by registered mail 
to you, but such revocation shall not release nor affect any then exist- 
ing indebtedness, or indebtedness subsequently created for orders 
theretofore given by said customer to you. Nothing herein contained 
shall limit your right to refuse at any and all times to extend further 
credit to the customer, and any such refusal shall not attect your rights 
hereunder. 


The undersigned waive notice of the acceptance of this agreement, 


of all your transactions with said customer, of the customer’ "s default 
and of demand and protest and of notice of protest of any note or obliga- 
tion of said customer. | 

Your rights hereunder shall not be impaired or sialic by reason 
of any time or indulgence you may grant to said customer. The under- 
Signed consent to conversion of any said indebtedness into time or 
demand notes, with or without security, and to any arrangements be- 
tween you and said customer as to cancellation of orders, returns of 





merchandise, settlement, changes of collateral and any other matter 
that may arise between you and said customer, all without notice to the 
undersigned. | 

This obligation is a primary and not a secondary obligation and 
shall be effective regardless of the solvency or insolvency of the said 
customer, and regardless of any arrangement or settlement made with 
the said customer in the event of its insolvency or in the event of a 
receivership or assignment for the benefit of creditors of said custo- 
mer, and shall not be affected or extended by any extension or modifi- 
cation of the indebtedness of said customer by operation of law. 
DATED: /s/ Murray R. Bowdan 

/s/ Hilda L. Bowdan 





STATE OF 
COUNTY OF District of Columbia : Ss 


On this 30th day of June, 1949 before me setissnaaite came Murray 
R. Bowdan and Hilda L. Bowdan to me known and known to me to be the 
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persons described in and who executed the foregoing instrument and 
acknowledged to me that they severally executed the same. 


/s/ Mary Belle Howard 
Notary Public 


My Commission Expires June 14, 1954 


[ Filed December 5, 1957] [ Exhibit B] 
GUARANTY 
To: _ GOODERHAM & WORTS LIMITED 
To induce you to extend credit in such sum and on such terms as 
you deem best to 


MURRAY R. BOWDAN & CO. 
Washington, D. C. 


hereinafter called the "customer," and in consideration of such exten- 
sion of credit by you, the undersigned, 

HILDA L. BOWDAN 
jointly and severally agree to pay to you when due, or at any time there- 
after with interest, all indebtedness now existing whether or not already 
matured, and that may at any time hereafter be incurred by said custo- 
mer for purchases from you if not paid by said customer promptly at 
the original maturity thereof, or at such date to which the same may be 
extended by your consent. 

This obligation shall continue until revoked by written notice de- 
livered personally to one of your officers, or sent by registered mail to 
you, but such revocation shall not release nor affect any then existing 
indebtedness, or indebtedness subsequently created for orders thereto- 
fore given by said customer to you. Nothing herein contained shall 
limit your right to refuse at any and all times to extend further credit 
to the customer, and any such refusal shall not affect your rights here- 
under. 

The undersigned waive notice of the acceptance of this agreement, 
of all your transactions with said customer, or the customer's default 
and of demand and protest and of notice of protest of any note or obliga- 
tion of said customer. 
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Your rights hereunder shall not be impaired or affected by reason 
of any time or indulgence you may grant to said customer. The under- 
signed consent to conversion of any said indebtedness into time or 
demand notes, with or without security, and to any arrangements be- 
tween you and said customer as to cancellation of orders, returns of 
merchandise, settlement, changes of collateral and any other matter 
that may arise between you and said customer, all without notice to the 
undersigned. | 

This obligation is a primary and not a secondary obligation and 
shall be effective regardless of the solvency or insolvency of the said 
customer, and regardless of any arrangement or settlement made with 
the said customer in the event of its insolvency or in the event of a 
receivership or assignment for the benefit of creditors of said customer, 
and shall not be affected or extended by any extension or modification of 
the indebtedness of said customer by operation of law. 

IN WITNESS WHEREOF I have hereto set my hand and seal at 

in the State of this day of 19. 
/s/ Hilda L. Bowdan (L.S.) 

SIGNED IN THE PRESENCE OF: : 
/s/ Stewart Bowdan : 


[ Filed April 23, 1957] 


ANSWER OF DEFENDANT HILDA L. BOWDAN 
TO COUNT I OF COMPLAINT | 


This defendant avers that no relief is sought against her in 





Count I of the Complaint, and, hence, she is not required formally to 
answer same. ! 


ANSWER OF DEFENDANT HILDA L. BOWDAN 
TO COUNT II OF COMPLAINT 


First Defense | 
Count II of the Complaint fails to state a claim against this de- 
fendant upon which relief can be granted. | 
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Second Defense 
The plaintiff's action, if any it has, is barred by the statute of 
limitations in such case made and provided. 
Third Defense 
The plaintiff's action, if any it has, is barred by laches. 
Fourth Defense 
The plaintiff is estopped from maintaining the within action. 
Fifth Defense 

The alleged guaranties upon which plaintiff relies are unenforce- 
able by reason of their being uncertain, indefinite and against public 
policy. 

Sixth Defense 

1. For answer to Paragraph 5 of Count I of the Complaint, this 
defendant admits the jurisdiction of this Court, but denies any liability 
herein. She has no knowledge or information sufficient to form a belief 
as to the truth of the allegations of Paragraph 2 and 4 of Count I of the 
Complaint. She admits that she is a resident of the District of Colum- 
bia. 

2. This defendant admits the execution of certain paper-writings 
referred to as guaranties in Paragraphs 6 and 7 of Count II of the Com- 
plaint, but she denies that said paper-writings are guaranties for the 
reasons set forth in her other defenses herein. 

3. Defendant admits she has refused to pay the alleged debt 
described in Paragraph 8 of the Second Count of the Complaint, but 
states that she has no knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations of said Paragraph 8. 

Seventh Defense 

The language of the alleged guaranties is ambiguous and indicates 
no liability on the part of this defendant for a bill allegedly incurred in. 
1956. 


Eighth Defense 
The alleged guaranties were delivered to the plaintiff upon the ex- 


press understanding and condition that they would become void and in- 
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operative at any time that the defendants would cease living together as 
man and wife, and the defendants did so cease living together prior to 
the time the defendant Murray R. Bowdan incurred the alleged indebted- 
ness described in the Complaint. 
Ninth Defense | 
The plaintiff extended credit solely to the defendant, Murray R. 


Bowdan, in connection with the sale of the merchandise described in the 
| 


Complaint. : 
CROSSCLAIM AGAINST DEFENDANT MURRAY R. BOWDAN 

1. Defendant Hilda L. Bowdan adopts herein all of the allegations 
of fact which are contained in the plaintiff's Complaint. | 

2. If it should be found that this defendant is liable to the plaintiff, 
then this defendant is entitled to have judgment against the co-defendant, 
Murray R. Bowdan, by reason of the fact that the merchandise described 
in the Complaint was delivered to and used by the said Murray R. Bow- 
dan, and none of said merchandise was delivered to or used by this 
defendant. | 

WHEREFORE, by way of crossclaim, this defendant demands 
judgment against Murray R. Bowdan, co-defendant herein, in such sum 
as may be adjudged against her and in favor of the plaintiff herein. 


/s/ HH. Max Ammerman 
Attorney for Defendant, 
Hilda L. Bowdan 
Investment Building 
Washington 5, D. C. 


[ Certificate of Service] 


[ Filed April 23, 1957] 
JURY TRIAL DEMAND | 
The defendant, Hilda L. Bowdan, demands a jury = of all of the 
issues herein. 


/s/ H. Max Mininieecet 
Attorney for Hilda L. Bowdan, 
Defendant. 


[ Certificate of Mailing] 
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[ Filed Nov. 29, 1957] 


DEPOSITION OF HILDA L. BOWDAN 


Washington, D. C. 
Friday, November 22, 1957. 


Deposition of HILDA L. BOWDAN, one of the defendants in the 
above-entitled cause, called for examination by counsel for the plaintiff, 
pursuant to notice, copy of which is attached to the court copy of this 
deposition, and subsequent stipulation of counsel to postpone to the time 
and date indicated herein, at the law offices of Covington & Burling, 701 
Union Trust Bldg., Washington, D. C, before Joseph J. Pastore, a 
notary public in and for the District of Columbia, beginning at 4:30 
o'clock p.m., when were present on behalf of the respective parties: 


COVINGTON & BURLING 
By PAUL F. McARDLE, ESQ., 
for the plaintiff 


H. MAX AMMERMAN, ESQ., 
for defendant Hilda L. Bowdan. 
PROCEEDINGS 
MR. McARDLE: This is a deposition of Hilda L. Bowdan, taken in 
accordance with the notice sent to Mr. Ammerman. The notice scheduled 
November 15, 1957, as the original date, and, by stipulation of counsel, it 
has been continued to this date. 
MR. AMMERMAN: So agreed. 
Thereupon, 
HILDA L. BOWDAN, 
one of the defendants, was called for examination by counsel for the 
plaintiff and, after having been sworn by the notary, was examined and 
testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. McARDLE: 
Q. Mrs. Bowdan, will you please state your full name and home 
address? A. Hilda Lichtman Bowdan, 2721 Woodley Place. 
Q. How long have you lived there? A. About 25 years. At 
intervals. I lived in New York. I lived there before living in New York 
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and am living there presently. : 
Q. Is that an apartment? A. No. It's a house. It's a family 
house. | 
Q. Are you in business now? A. Yes, I am. 
Q. What business are youin? A. Ladies’ ready-to-wear. 
Q. You are employed by somebody? A. No. It's s my business, 





my own business. I'm the owner. 
Q. You are the owner? A. Yes. | 
Q. What is the name of the business? A. Selma's, 
Q. On Connecticut Avenue? A. That is right. i 
Q. Is that a partnership? A. No, it is not. 
Q. How long have you owned that business? A. I don't know the 
exact date, but for many years. | 
Q. 10 years? A. No. It's more than that. I don't know the 
exact date. 





Q. Is there any stock issued in that business? A. No, there isn't. 
Q. Do you maintain -- : 

MR. AMMERMAN: I don't believe it is a corporation. Is it? 

THE WITNESS: No, it's not. : 

MR, AMMERMAN: It is not a corporation. : 

THE WITNESS: I just said I was the owner. 


BY MR. McARDLE: | 


Q. Do you maintain a personal bank account here in questietony 
A. Selma's, yes. | 
Q. No, no. A. Personal? 
Q. Yes, personal. A. Yes. 
Q. At what bank? | 
MR. AMMERMAN: Just a minute. I object to the question and 
instruct the witness not to answer, it being wholly immaterial for pur- 





poses of the issues in this case. 
BY MR. McARDLE: 3 
Q. Now, is this place at 2721 Woodley Place your home? A. Yes, 
it is. : 





Q. 
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You own that? A. No, Ido not. That's my home. I live 


there. It’s my parents' -- my father's home. 


Q. 
Q. 


And they are living? A. My father. Not my mother. 
Now, you married Murray R. Bowdan; is that correct ? 


A. That's right. 
Could you tell me the date of that marriage? A. About 1932, 


Q. 


I think. 


Q. 
Q. 


Q. 
Q. 


Was that here in the District? A. No. It was in New York. 
Are there any children by that marriage? A. Yes. I havea 


What is his name? A. Newton. 
Does he live with you at 2721 Woodley Place? A. Yes, he 


does. Currently he's at school. 


Q. 


Now, without going back to the date of your marriage, Mrs. 


Bowdan, but approximately in, Say, 1947 or so, where were you and Mr. 
Bowdan living? A. 2721. 


Q. 
Q. 
Q. 


Q. 


Same place? A. Yes. 
And you continued living there during your marriage? A. Yes. 
Now, I believe that marriage has been dissolved. A. Yes, it 


What year was that; could you tell me? A. The separation or 


- Was there a separation first? A. Yes, there was a separation. 
- What year was that? A. That was about 1950. 
. And what year was the divorce? A. '56. 


Did Mr. Bowdan have any financial interest in Selma's shop ? 


A. No, he did not. 


Q. 
Q. 
Q. 


Was he employed there? A. No, not at that time. 
Was he ever employed by you? A. No, he was not. 
He never worked for the shop? A. No. Not that I remember. 


If he was, it was a very short period. I don't recall. 


Q. 


Now, are you familiar with this business meray R. Bowdan & 


Company? A. Yes. 
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Q. Do you know when that started? A. No, I don't.. Mr. Bowdan 

didn't tell me very much about his business. | 
Q. Was that his business? A. Yes, it was his business. 

- Were you an officer in that company? A. No, I wasn't. 





- Not an employee? A. No. Nothing. 
. Or director? A. No. | 
. Did you ever receive any compensation from this business 
Murray R. Bowdan & Company? A. No, I did not. | 
Q. You do not remember what year that business started? 
A. No, really, no. 
Q. Was it before your separation? A. Yes. | 
MR. McARDLE: Will you please mark this Plaintiff 's Exhibit 
No. 1 for identification. | 





(Photostat of document entitled 
"Guaranty" marked Plaintiff's Ex- 
hibit No. 1 for identification and 
attached to the court copy of this 
deposition.) 


BY MR. McARDLE: : 

Q. Mrs. Bowdan, I am going to show you a document marked 
Plaintiff's Exhibit No. 1 for identification and ask you to tell me if that 
is your signature on that photostat copy. A. Yes, that is. : 

Q. This is a document entitled "Guaranty" to Gooderham & 
Worts, Limited, Detroit, Michigan, dated the 30th day of June 1949, 
signed by Hilda L. Bowdan and a signature represented as Murray R. 
Bowdan. | 
Now, I ask you to look at that document again, Mrs. Bowdan, and 
tell me, if you know, if that is the signature of your former husband, 
Murray R. Bowdan. 

MR. AMMERMAN: Just a minute. I object to so much of the 
question that presupposes that the document described was signed on 

June 30, 1949. There is nothing on there to indicate that. 

MR. MCARDLE: That is not indicated in the notary's statement ? 

MR. AMMERMAN: Does it indicate to you it was signed that day? 
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It says "dated" and it is blank. Then you have an acknowledgment dated 
the day you mentioned. I don't know when that was put on. 

MR. McARDLE: Executing is not signing? 

MR. AMMERMAN: No, sir. 

MR. McARDLE: That is not signing, Mr. Ammerman? 

MR. AMMERMAN: Who said it was executed? 

MR. McARDLE: The notary does. 

MR. AMMERMAN: That doesn't mean it was signed on that date. 
You said the document was signed that day. 

MR. McARDLE: Off the record. 

(Discussion off the record.) 

MR. McARDLE: Will you please read the last question? 

(Pending question read by reporter.) 

THE WITNESS: Yes, itis. It appears to me that it is. 

BY MR. McARDLE: 

Q. Now, Mrs. Bowdan, will you please tell me in your own words 
the occasion for signing this document insofar as you personally signed 
it? A. Well, Mr. Bowdan brought that to me and told me that this 

firm -- I.didn't even remember about it when I received your 
letter -- wanted me to sign this paper, and I told him that I would sign 
it on condition that this contract be a contract as long as we were living 
together and to notify this firm of that condition. 

Q. May I interrupt just a moment, please? A. Yes. 

Q. When you use the word "firm,"’ you mean Gooderham & Worts ? 
A. Yes. The firm. 

I toid him it would not be a contract unless we were living to- 
gether, it would not be enforced, and I wanted it returned to me. 

Q. You wanted what returned to you? A. Well, the contract or -- 
I wanted Gooderham & Worts, or whatever the name is, to know that 
this was only good and could only be enforced as long as we were living 
together, that I would not be responsible, only on that condition, and to 
be sure to notify these people of that fact, and he agreed to that. 

Q. Now, did you personally notify Gooderham & Worts that you 
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were not to be responsible if you were not living together. A. I had no 


reason to notify them, no. He was to. 





Q. Answer my question, please. Did you personally notify 
10 Gooderham & Worts? A. I didn't even have their ao so how 
could I have notified them? No, I did not. 

Q. Did you read this guaranty? A. Yes, I read it. 

Q. Did you understand it? A. Yes. But I only signed it on con- 
dition. | 

Q. Would you repeat that condition once more ? A. That I was 
responsible only as long as we were living together. : 

Q. And you never made that condition known to the Gooderham & 
Worts people ? 

MR. AMMERMAN: I object to that. She has already testified that 
that contract was brought to her by Mr. Bowdan and that she told that to 
Mr. Bowdan. I say, for purposes of the testimony at this point, Mr. 
Bowdan was the plaintiff's agent for the purposes of getting her signa- 
ture and, therefore, that she did make it known to them ozone that 
agency. 

BY MR. McARDLE: | 

Q. Now you can answer my question. Did you personally make it 
known to any representative of Gooderham and Worts ? | 

MR. AMMERMAN: I object to the question. It calls for a legal 
conclusion on the part of the witness. | 

MR. McARDLE: I would like to have for the record any statement 
that Mr. Ammerman may make in support of that statement that this is 

11 a legal conclusion. 

MR. AMMERMAN: I have stated my reason. That is sufficient 
for my purpose. i 

MR. McARDLE: Where is the legal conclusion in the question? 

MR. AMMERMAN: I am not going to argue the law with you, Mr. 
McArdle. We will do it at the proper time. But I think I have already 
stated it here. You are asking her for something which I have already 
explained amounts to a legal conclusion. If you are not satisfied with 





16 
my explanation, -- 

MR. McARDLE: I just do not remember when you explained it. 

MR. AMMERMAN: The statement I made about the condition 
under which it was signed and delivered to Mr. Bowdan. 

MR. McARDLE: You mean about his being the plaintiff's agent? 

MR. AMMERMAN: That is right. 

If you don't like it, Mr. McArdle, Iam sorry. I don't like your 
attitude about this thing. We are taking a deposition. I am entitled to a 
little courtesy from you, not the look you give me as though I don't know 
what I am talking about. 

I happen to have looked up the law, and I think I am on sound 


ground. I think if you had done the same, you would show me more 


courtesy. 
12 Go ahead with your deposition. 

I happen to have practiced for 25 years, and I know something 

about the law, too. I am not a stranger at this thing. 
BY MR. McARDLE: 

Q. Now, you said you read this guaranty; is that correct, Mrs. 
Bowdan? A. Yes. 

Q. And that you understood it; is that correct? A. Yes. 

Q. Now, have you read the answer that was filed on your behalf 
in this case, Mrs. Bowdan? A. I don't believe I have. 

Q. Is there anything in this document which you claim is uncer- 
tain? A. Which document ? 

Q. In the guaranty. 

MR. AMMERMAN;: Just a minute. I object to that on the ground 
that it calls for a legal conclusion, and I instruct the witness not to 
answer the question. 

BY MR. McARDLE: 

Q. Which part of this agreement, Mrs. Bowdan, do you say is 
indefinite. 

MR. AMMERMAN: I object for the same reason and instruct the 
witness not to answer. 
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BY MR. McARDLE: 
Q. Mrs. Bowdan, which part of this guaranty that you have read 


and understood do you say is ambiguous? 
MR. AMMERMAN: Same objection. Same reason.’ 
MR. McARDLE: Will you please mark this as Plaintiff "s Exhibit 


No. 2. 


(Photostat of document entitled 
"Guaranty" marked Plaintiff's Ex- 
hibit No. 2 for identification and 
attached to the court copy of this 
deposition.) 


BY MR. McARDLE: | 

Q. Mrs. Bowdan, I am going to show you a document marked 
Plaintiff's Exhibit No. 2 for identification and ask you to look at it and 
tell me if that is your signature. A. Yes, it is. 

Q. There is another signature on there, Stewart Bowdan. Do you 
know of your own knowledge who Stewart Bowdanis? A. Stewart Bow- 
dan is Mr. Bowdan's nephew. 

Q. Do you know of your own knowledge if that is hi eee ? 

A. No, I do not. 

Q. Now, this guaranty, Mrs. Bowdan, is signed by y you individually; 
is that correct? A. Individually? 

Q. Yes. There is no other signature on there? A. No, I don't 
see any on there. : 

14 Q. Now, this document is not dated. Could you give me the back- 
ground as to the facts of your signing that guaranty? A. I don't remem- 
ber anything about that. Mr. Bowdan would bring a paper in and say 
"Sign." I knew I had signed the one. I don't remember anything about 
that. | 

Q. Do you remember the date that you signed it? 4. No, I don't. 

Q. Is it your testimony now that Mr. Bowdan brought it to you? 

A. I don't remember that. 

Q. Do you remember if any representative of Gooderham & Worts 

might have brought it to you? A. Oh, no. 
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Q. You never had any -- A. Never. 

Q. Wait until I finish my question. A. Yes. 

Q. Did you have any relation at all with any representative of 
Gooderham & Worts? A. No. 

Q. In regard to this guaranty or any time? A. No, sir. 

Q. You never had any relation with anyone there? A. No. 

Q. When you signed this document, Mrs. Bowdan, did you read it? 

A. I think it's a duplicate exactly of the other. Is it not? 

Q. Icannot say, Mrs. Bowdan. I just do not know. Did you read 
the document identified as Plaintiff's Exhibit No. 2 before you signed 
it? A. I think I was told it was exactly the same, but it was another 
one to sign. I don't remember. 

Q. Who told you that? A. Mr. Bowdan. 

Q. Did you read it? A. Idon't remember. I'm trying to be as 
truthful as I can. 

Q. It is perfectly all right if you do not remember. Do you 
remember a person by the name of Kenneth Hunt or Kenny Hunt? A. No. 

Q. Now, Mrs. Bowdan, have you ever written any letters or given 
any notice to Gooderham & Worts revoking either of these guarantys 
identified as Plaintiff's Exhibits Nos. 1 and 2? A: No. 

Q. As to Plaintiff's Exhibit No. 1, Mrs. Bowdan, was the notary, 


Mary Belle Howard, present when you signed this guaranty? A. No, sir. 
16 Q. You and your husband, Mr. Bowdan, did not appear before the 
notary; is that correct? A. That's correct. 
Q. Now, as to Plaintiff's Exhibit No. 2, Mrs. Bowdan, the guaranty 
that you signed individually, what is there about the guaranty that you 


claim is ambiguous ? 

MR. AMMERMAN: I object. 

THE WITNESS: I don't know anything about -- 

MR. AMMERMAN: Just a minute. 

I object on the ground it calls for a legal conclusion and instruct 
the witness not to answer. 
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BY MR. McARDLE: 

Q. With respect to Plaintiff's Exhibit No. 2, Mrs. powdan, what 

part of the guaranty do you claim is indefinite? 
MR. AMMERMAN: I object. For the same reason. 

BY MR. McARDLE: | 
Q. With respect to Plaintiff's Exhibit No. 2, what part of the 

guaranty do you claim makes it against the public policy ? 
MR. AMMERMAN: Object. For the same reason. ! 


BY MR. McARDLE: | 
Q. And with respect to Plaintiff's Exhibit No. 2, Mrs. Bowdan, 


what part of the guaranty do you claim is ambiguous? 
MR. AMMERMAN: You asked that question. 
MR. McARDLE: Ambiguous ? 
MR. AMMERMAN: The first one. 
MR. McARDLE: Iam sorry. Uncertain. 
MR. AMMERMAN: You asked that one. With respect to No. 2, 
I think you asked those in the first two questions -- anabiguous and un- 
certain. 
BY MR. McARDLE: | 
Q. Now, the statement you made, Mrs. Bowdan, that the contract 


was to be good only so long as you and your husband lived Rogether -- 


is that a correct statement? A. Yes, it is. 

Q. And you made that to Mr. Bowdan; is that correct? A. That's 
right. | 

Q. Now, at the time you made that to Mr. Bowdan, was there any- 
one else present? A. My son might have been. I'm not sure. But I 
don't want to involve him even if he was. i 

Q. This probably took place at your home? A. That's right. 
He brought it home. | 

Q. At that time do you remember if he was running his business, 
if the business of Murray R. Bowdan & Company was operating? A. I 
presume so. He never told me. I don't know, but I presume it was. 

Q. Now, insofar as Plaintiff's Exhibit No. 2 is concerned, the 
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guaranty signed by yourself, was there any discussion about the guaranty 
becoming void if you and Mr. Bowdan separated? A. Probably just a 
18 reminder. I don't think there was any necessity for it. I don't 
remember. 

Q. So your statement as to the guaranty being good refers posi- 
tively to Plaintiff's Exhibit 1, the guaranty that you both signed? A. I 
would say that he was reminded of it many, many times. 

Q. But Iam trying to confine myself to the date you signed Plain- 
tiff's Exhibit No. 2. Do you know if there was a discussion at the time 
you signed that agreement? A. I don't remember. 

Q. Could you tell me, Mrs. Bowdan, if in June 1949 you were over 
the age of 21? A. Yes. 

MR. McARDLE: I have nothing more, Mr. Ammerman. 

MR. AMMERMAN: I have no questions. 


(By stipulation of counsel in the 
presence of the witness, reading 
and signature waived.) 


[ Certificate of Notary Public] 


[ Filed January 15, 1958] 
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Detroit, Michigan 
Monday, December 2, 1957 
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MR. AMMERMAN: Let me state at the outset that this is a 
deposition taken pursuant to an oral agreement or stipulation between 
the attorney for the plaintiff in this case, Mr. Paul F. McArdle, and 
myself. Mr. McArdle very kindly arranged to have this deposition held 





at this particular time of day and date to suit my convenience, inasmuch 
as I had occasion to be in this city at this time. | 

Would you swear the witness, please. 

WILLIAM BYRD CLARK was thereupon called as a ieee by the 
Defendant Hilda L. Bowdan, and, being first duly sworn by the Notary 
Public to tell the truth, the whole truth, and nothing but the truth, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. AMMERMAN: 

Q. Mr. Clark, what is your full name, sir? A. William Byrd 
Clark. : 

Q. Where do you live, sir? A. Grosse Pointe, Michigan. 


Q. You are the General Credit Manager for the plaintiff, Gooder- 
ham & Worts, Limited? A. Yes. | 

Q. And have been for how long? A. Slightly over twenty years. 

Q. Have you been General Credit Manager over all of that 
period of time? A. Yes. | 

Q. You are familiar with this Bowdan account, are you not, sir? 
A. Yes. | 

Q. Is there anyone else besides yourself who would have any 
information pertaining to the Bowdan account or any phase of it which 
you yourself would not have? A. Relative to the credit situation, no. 

Q. Well, let me add to that. Relative to anything pertaining to 
the plaintiff's end of that account? A. Well, the sales end of our busi- 
ness is conducted through our Sales Department, and they have had 
sales matters dealing with Bowdan over a period of years that did not 
affect me particularly. | 
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Q. The Sales Department, then, would have had nothing to do with 
the guaranty or the extension of credit to Mr. Bowdan; is that correct? 
A. No. 

Q. They just handle sales and leave it up to your department as 
to whether or not the purchaser would be shipped? A. That's right. 

They would cooperate with me from time to time in the ordinary 
course of business in securing information which I might need. 

Q. But you mean that they would secure information prior to your 
Opening an account, or when an account might have become delinquent, 
or both? A. Both. 

Q. Did you receive any assistance from the Sales Department in 
connection with the opening of the Bowdan account? A. That was some 
time back. I don't recall all of the details. At the time when Mr. Hunt 
was our sales representative in Washington -- 

Q. (Interposing) Is that Kenneth Hunt? A. That is Kenneth Hunt. 
He might have been the one to secure at my request the guaranty of Mr. 
& Mrs. Bowdan. I don't recall all the details surrounding that matter. 

Q. You say he might have been. You don't know whether he did 
or did not procure that guaranty? A. No. 

Q. You only state that he might have been the one, inasmuch as he 
was your Sales or the plaintiff's sales representative in the Washington 
area at the time this account was opened? A. Yes. 

Q. Could it have been handled by mail? A. Not very well directly 
with Bowdan. It was a matter that we would ordinarily request our 

representative to take up with him. 

Q. Do you know, Mr. Clark, if Mr. Hunt does recall anything about 
the opening of this account with Bowdan? A. I can't say how much he 
would recall about the initial opening of the account. 

Q. Well, do you know if he knows anything about it? Of your own 
knowledge, does he know anything about it? A. I have no record of that. 
Various negotiations go on between Credit Department and sales repre- 


sentative when an account is opened, and in the ordinary conduct of the 
account, by going back that far, it is impossible to state what details 
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there are in connection with this particular one. 

Q. Well, if there was anything in the form of a writing between 
Mr. Hunt or any other member of your sales organization and the 
Credit Department pertaining to this account, would it be in your jacket 
which you have here? A. I have nothing here in correspondence per- 
taining to the initial opening of the account other than the guaranty. 

MR. STUART: Pardon me, Mr. Ammerman, but I did request 
Mr. Clark to get from his files documents pertinent to the’ circumstances 
surrounding the obtaining of these guaranties. I had understood that that 
was your wish. 

MR. AMMERMAN: Yes. Well, do I understand that everything 
that you requested of Mr. Clark, such as existed, he does have here, 

then; that there are no other papers or documents of any kind per- 
taining to the account or the guaranty in any file any place other than 
right here at this deposition? : 

MR. STUART: He has many documents pertaining to the account, 
not pertaining to the guaranties, but he has very extensive records per- 
taining to the day-to-day handling of the account, which I did not ask him 
to bring because I didn't consider that fell within what you mere inter- 
ested in. 

BY MR. AMMERMAN: 

Q. But everything pertaining to the guaranty, then, is here and 
wouldn't exist anywhere else, as far as you know? A. To the best of 
my knowledge. 

Q. Now, Mr. Clark, referring to your records, can you tell us 
the day the account was first opened with Mr. Bowdan? A. ‘It was June, 
1949, our record shows the first sale to him. | 

Q. June of '49? A. Yes. 

Q. Do you remember what date, sir? A. The exact date of the 


month I don't have. It is in our archives. It is referable. 


Q. Don't you have the ledger account pertaining to the Bowdan 
matter for all of that period of time ? A. Yes. ! 
Q. You don't have it with you? A. No. 
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MR. STUART: I might say, Mr. Ammerman, we do keep, of 
course, copies of all invoices, but it wasn't my understanding -- 

MR. AMMERMAN (Interposing): Do you have those here ? 

MR. STUART: No, we don't have those here. They are in great 
big volumes. 

MR. AMMERMAN: Well, Mr. Stuart, it is quite pertinent that I 
know about the initial sale, the one on which I assume the account was 
opened by reason of having received this guaranty. You don't have any- 
thing that goes back to the date of the guaranty, then? 

MR. STUART: You are speaking of which guaranty now ? 

MR. AMMERMAN: Either one. 

MR. STUART: Either one or both? 

MR. AMMERMAN: Yes. I imagine they were given pretty much 
at about the same time. 

MR. STUART: No, we didn't bring the invoices. Do you have in 
your office on this side anything that would show when the account began ? 

THE WITNESS: No. That's all not in this office. 

BY MR. AMMERMAN: 

Q. From your file, what is the earliest date you have in there 
pertaining to anything relative to this guaranty? A. I have a letter 

dated July 11, 1949 from Mr. Schoch of our Peoria, Dlinois Office, 
enclosing the guaranty. 

Q. May Isee that, sir? A. Should I? 

MR. STUART: Yes, surely. 

(Document handed to Mr. Ammerman by the witness.) 

BY MR. AMMERMAN: 

Q. Who is Mr. Schoch? A. He is the credit manager for the 
Peoria, Illinois office, working under me. 

Q. Do you have your letter to him? He refers to a letter of 
June 22nd. Do you have a copy of your letter to him? A. No, I don't. 

Q. I notice that attached to the letter you just mentioned is the 
guaranty, the form that is signed by both Mr. & Mrs. Bowdan. There 
was another guaranty, was there not, sir? A. Yes. 
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Q. Do you have that one? A. Yes. 
Q. May I see that one, sir? A. (Document handed to Mr. Ammer- 
man by the witness.) | 
Q. Now, Mr. Clark, attached to the guaranty which is signed by 
both of the Bowdans is an inter-office communication from Mr. Schoch 
to you, dated July 11, 1949, which appears to be simply a heer of 


transmittal of the form; and you have handed me now the second guaranty 

Signed by Mrs. Bowdan alone, which, according to an inter -office 
communication addressed to you and signed by Mr. Kenney H. Hunt -- 
and that inter-office correspondence being dated September 29, 1950 -- 
that letter indicates a letter of transmittal and the fact that the guaranty 
was forwarded to you in compliance with your request of August 9, 

Do you have a copy of your request of August 9? A. No. Possibly 
that was by phone, I don't recall. | 

Q. Can you tell us why you originally hada guaranty Signed by 
both Mr. & Mrs. Bowdan and later had one Signed by Mrs. 'Bowdan alone ? 
A. I don't recall exactly why we felt it important at the time, but I be- 
lieve, as far as I can recollect, that there was some indication they were 
not getting along particularly well, and that it would be well for us to 
have her individual guaranty. That is the best of my recollection. 

Q. When you say they weren't getting along too well, you mean 
the Bowdans? A. I mean the Bowdans. i 

Q. Then you have no other recollection, do you, Mr. Clark, as to 





how either of these guaranties came to you, other than is indicated by 
the correspondence attached to each and the recollection of what you 
just mentioned; is that right, sir? A. No, I don't have any recollection 
beyond that, except I know they were secured at my request. 

@. Both of them? A. Both of them. ! 

MR. AMMERMAN: I think I had better have these both identified. 

May I suggest, Mr. Stuart, that I have the reporter photostat 
these or photocopy them and return the originals to you? | 

MR. STUART: All right. You want these with the deposition, I 
take it? 
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MR. AMMERMAN: Yes. Let the one dated July 11, 1949 be 
marked the Defendant Bowdan's Exhibit No. 1, just the memo dated 
July 11, 1949, because I have already indicated what is attached to it. 
We won't need that again. I have several copies. And let the two 
memos attached to the other document, dated September 29, 1950 and 
October 5, 1950, be identified as the Defendant's Exhibit 2 and 2-A, in 
that order. 

(The memorandum dated July 11, 1949, from R. M. Schoch to Wm. 
Byrd Clark, was marked Defendant's Exhibit 1 by the reporter; the 
memorandum dated September 29, 1950, from Kenney H. Hunt to Byrd 
Clark, was marked Defendant's Exhibit 2 by the reporter; and the memo- 
randum dated October 5, 1950, from Wm. Byrd Clark to Mr. Kenney H. 
Hunt, was marked Defendant's Exhibit 2-A by the reporter.) 

BY MR. AMMERMAN: 

Q. Since approximately what date would you say there has been 
a running account between Mr. Bowdan and the plaintiff? A. -- will 
ask -- 

MR. STUART (Interposing): Excuse me, Mr. Ammerman. You 
mean by Bowdan, Murray R. Bowdan Company ? 

MR. AMMERMAN: Yes. When I mention Mr. Bowdan, I mean 
the company. 

MR. STUART: Fine. 

MR. AMMERMAN: Because I think he is an individual trading on 
his name. 

MR. STUART: That's right, yes. 

THE WITNESS: We sold the account off and on up to -- 

BY MR. AMMERMAN: 


Q. (Interposing) Commencing when, sir, first? A. Commencing 
in June, 1949, up to April of 1956. 

Q. You have nothing in there to indicate the first day in June, 
though, Ipresume? A. I don't know the exact day in June. Our records 


will show it, the archives. 
Q. And the last shipment is the one on which the suit is based 
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here; is that correct? A. Yes. 
Q. That was an order amounting to about $16,000 2 A. The full 
statement of the account will show that. However, the account was cut 





down beyond that point. 
Q. By payments, you mean? A. By payments, to the point indi- 

cated in our statement which we submitted and which I haye here as 

$8,474.47. I believe that is correct. 
Q. That is the balance? A. I believe that is the exact balance 

owing now. ! 

Q. What is that paper you are referring to, Mr. ees A. A 

note on which I put down the amount owing -- my own notation. 


Q. What did you make those notes from? A. From our accounts 
| 


receivable record. 
Q. Do you have that with you? A. No. : 
| 
Q. Where is that, in your office? A. In my office. 


Q. Do you have any other correspondence of any kind with refer- 
ence to the guaranty, other than has already been exhibited to me and 
which I have identified? A. No. : 

Q@. Do you have any idea of the total dollar amount of the business 
that Mr. Bowdan had given your firm since the inception of the account ? 





A, I assume you mean the dollar amount of goods that we sold to them ? 

Q. Yes. A. No, I can't say offhand how much that would be. 

Q. Well, have you any idea within a few thousand dollars? J \n a 
wouldn't like to say the amount. It is on record. | 

Q. But you don't have the record here? A. Not here. 

Q. Is that a very extensive record -- a lot of entries, debits and 
credits? A. Yes, it is fairly extensive. It shows the debits and the 
credits. | 

Q. And they would all be in your accounts receivable ledger, 
would they not? A. Yes. 

Q. And it is from that ledger that you made these notes which 
you have with you now? A. As to the amount Owing, yes. 

Q. Wouldn't that show the date of the inception of the account ? 
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A. No. That amount would appear on our latest accounts receivable 
card. 
Q. You don't mean that. Wouldn't your accounts receivable ledger 
indicate when the account was first opened and the initial order? A. Not 
the record on which the amount owing is shown. There were numerous 


cards, some of them going back to the earliest inceptions, all filed in 


our archives. 

Q. You keep a loose-leaf accounts receivable ledger; is that right ? 

A. We keep a card accounts receivable ledger. 

Q. And when a card becomes old and the items are used up, the 
items are transferred to a new card so on through successive cards so 
long as the account remains active; is that correct? A. That is right; 
but even on active accounts, the old cards, as they get to be very old, 
are put in the archives for the sake of giving our accounting department 
room to work in. 

Q. That is the reason, then, your present accounts receivable 
ledger from which you have gotten the information that you have here 
does not contain the information as to the inception of the account? 

A. That's correct. 

@. Do you recall when these guaranties were prepared, how they 
got into Mr. Bowdan's hands? A. Exactly, no, but I believe that both 
of them were sent to Mr. Hunt, with a request that he secure the neces- 
Sary guaranties. 

Q. You don't know how he went about securing them, then? A. No. 

Q. Now, when the guaranties came back which we have identified 
here and which are attached to these exhibits, what in the normal course 
of events did you do with them? A. I filed them in my records. 

Q. And they have been there since that time? A. Yes. 

16 Q. And at no time did you correspond with anyone relative to 
those guaranties until this action was brought? A. No, I have no recol- 
lection of corresponding with anyone concerning them up to that time. 

Q. You simply then placed the guaranties, both of them, as they 
came in in your file jacket and they remained there until after the 
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Bowdan account became delinquent, when you referred the matter to the 
| 


company's attorneys; is that correct? A. Yes. ! 
Q. So they were in the file some eight years approximately; is 
that correct? A. Well, from July, 1949 up to the present time in one 
case, and from approximately the end of September, 1950 in the other 
case. i 
Q. Did your office ever write to Mrs. Bowdan about the delin- 
quency in this account? A. No. | 


Q. Iassume that communications in the regular course of busi- 


ness pertaining to the delinquency were sent to Mr. Bowdan? A. Yes. 

Q. And when you gave up attempting to effect collection from Mr. 
Bowdan, your first step towards attempting to effect collection against 
Mrs. Bowdan was by your forwarding the matter to your attorneys; is 
that correct? A. Yes. | 

Q. What are the credit terms on the sales of the merchandise 
sold by the plaintiff? A. Net 30 days. There were, no doubt, other 
occasions when we might have extended our time somewhat during un- 
usually active seasons, when we allow a little extra extension because 
of the circumstances. | 

Q. Do you know if Mr. Bowdan ever had this particular account 
extended beyond the normal 30-day due date? A. The synount which 
is presently owing? 

Q. Yes. A. No, I have no recollection or indication that he was 
given extra time on it. 

Q. Well, the amount owing is the balance on a bill, pccordine to 
your invoice attached to your suit papers, resulting from sales indicated 
by three invoice numbers on April 23 and one on April 27, in the total 
amount of approximately $17,000, and you received cash of $3,100 and 
$3,783.65 on July 30 and October 15, respectively. | 

Would you say the account was seriously delinquent | at the time 
the cash payments were made, according to your method of doing busi- 
ness with Mr. Bowdan? A. May I see that? | 

Q. Yes (handing document to the witness). A. (After examining 
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document) Yes, the account was quite delinquent. 
18 Q. Now, normally the payments would have been due, at the 
latest, May 27; 1956, is that correct, approximately 30 days? A. Yes. 
Q. What if anything was done between May 27 and July 30 with 
respect to obtaining payment from Mr. Bowdan? A. We attempted to 
secure payment directly from him. 
Q. By what means? A. By letter. 
Q. Do you have copies of those, sir? A. Not right here, no. 
Q. But you do have copies? A. And we had our sales represen- 
tative there contact him frequently. 
Q. Would that be pursuant to instructions from your office ? 
A. Yes. 
Q. Written instructions? A. In some cases, yes. 
Q. How many times would you say you wrote to Mr. Bowdan? 
A. I couldn’t say offhand how many times. Over a period of years I 
have written to him many times. 
Q. Now, the account, according to your terms, would have been 


delinquent on approximately May 27 or May 28. Would you say you 
wrote to him immediately after that date? A. We would ordinarily 
allow some few days before writing him after the end of the 30-day 
period. 


19 Q. So you would permit some extension of credit? A. Yes, by 

reason of time in the mailing. 

Q. By reason of what, sir? A. The time it takes checks to 
reach you through the mail, for one thing. 

Q. Well, it would take a check from Washington certainly not 
more than two days; is that correct? A. That's right. 

Q. Would you say you had written him by May 30 or June 1 of 
1956 about hisidelinquency? A. I couldn't say offhand, but in the 
ordinary course of events, we would probably have written him shortly 
after that time, after the account was perhaps delinquent by a week. 

Q. Mrs. Bowdan was never notified at any time when you may 
have extended your credit to Mr. Bowdan, was she -- either extended 
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credit to him or extended the terms of payment? A. Not ne me or any- 
one else that I know of. | 

Q. In both instances I gather from the exhibits I have referred to 
before, Defendant's Exhibits No. 1 and 2, that the guaranties were sent 
in quite a number of days after they had been executed. Isn't that 
correct, sir? A. In the instance of the first one there were some days 
elapsed before I got it. Just when it was sent in to our Peoria office, I 
have no means of knowing. | 

Q. Apparently it was several days there, when you consider the 

two dates, isn't that correct, sir, the date on the gonraty and the 
date of your correspondence? A. Yes. 

Q. You are referring to the guaranty signed by bt people ? 

A. That is right. 

Q. And with reference to the other guaranty, didn't the same 
Situation obtain, namely, that your correspondence was a considerable 
time after the date of execution of the guaranty? A. You will note Mr. 
Hunt refers to my request of August 9, and it was September 29, 1950, 
from his letter, that it was sent in. | 

Q. So you would say, then, that the guaranty signed by Mrs. Bow- 
dan alone apparently was signed sometime prior to September 29, 1950; 
is that correct? A. Yes. 

Q. And you didn't receive it at your home office anil when would 
you Say, sir? A. From the correspondence, it would be between Sep- 
tember 29 and October 5, 1950. I can't come closer than that. 

Q. And with reference to the other guaranty again, the one signed 
by both Bowdans, that was received by you and placed in your file after 
July 11, 1949; isn't that correct? A. From the correspondence, that 
is certainly indicated. | 


Q. I believe you said you never corresponded with Mrs. Bowdan 
at all. Is that correct? A. No. | 
21 Q. Your file does not indicate that she ever received anything for 


having executed either guaranty from the plaintiff? A. I have no cor- 
respondence with her whatever on any subject. 
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Q. Well, other than shall I say the extension of credit to her 
husband, you don't know of her having received anything for having 
Signed either guaranty? A. I do not. 

Q. You have nothing in your file, nor do you have any knowledge 
of whether or not either guaranty was signed by Mrs. Bowdan in the 
presence of Mr. Hunt or any other member of your organization in 
Washington, have you, sir? A. No, I have no information on that. 

Q. You never requested Mrs. Bowdan to sign it yourself? A. No. 

Q. You don't know that Mr. Hunt did, except through having 
probably requested Mr. Bowdan to procure Mrs. Bowdan's signature; 
is that correct? A. I don't know what means was used to secure her 
signature. 

Q. Only Mr. Hunt would know that; is that correct? A. He may 
know. 

Q. But there would be nobody else that you know of on behalf of 
the plaintiff who would have been or would have assisted in any manner 
in the procurement of Mrs. Bowdan's signature to either guaranty; is 
that correct? A. That's correct, to the best of my knowledge. 

22 Q. And nothing in your file indicates that Mrs. Bowdan knew of 
the indebtedness of her husband to your organization, the one that is in 
suit here, until after that indebtedness was past due; is that correct? 
A. I have nothing to show that she was aware of it. 

Q. And so far as you know, there is nothing anywhere to indicate 
that she was aware, so far as your knowledge is concerned? A. To the 
best of my knowledge. 

Q. And you Say you have no correspondence with Mrs. Bowdan at 
all; is that correct? A. That's what I said. 


Q. So you never advised her that you had acted [ on] either of 


her guaranties or had given credit on the basis of either, had you? 
A. I had no correspondence with her whatever. 

Q. When you say you had no correspondence with her, your file 
indicates nobody else did; is that correct? A. That is correct. 

Q. There is no way, then, that you can tell whether she had any 
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Kind of notice, either express or implied, that her guaranty or either 
guaranty had either been accepted or that credit would be extended on 


the faith of it; is that so? A. I have no dealings with her to indicate 
that, no. | 
Q. Do you have any other papers in your file, Mr. ie which 


you expect to use at the time of this trial if you are called asa 
witness? A. Well, that is a question I would like to ask Mr. Stuart how 
I should reply. 

Q. No objection. A. Because over a period of many years with 





an account, any account, you build up a good deal of correspondence and 
a good deal of information. | 

Q. That is exactly what Iam here for. A. Mr. Stuart, I don't 
know best how to answer that. It depends upon what -- | 

MR, STUART (Interposing): You, of course, can only answer to 
the extent that you may have knowledge of what counsel might call upon 
you to produce. 

THE WITNESS: Well, yes. That would depend, as far as Iam 
concerned, on what our attorneys would ask me. 

BY MR. AMMERMAN: 

Q. Well, do you have a correspondence file other than your ledger 
cards? A. Yes. 

Q. Did you bring that? 

MR. STUART: Pertaining to the guaranty? ; 

MR. AMMERMAN: Pertaining to this case. This case involves a 
suit for debt and a suit on a guaranty. | 

MR. STUART: Well, I assume there is something in Mr. Clark's 
file about the indebtedness end of it. I don't know. 

MR. AMMERMAN: Do you have that here? 

THE WITNESS: No. 

MR. STUART: Pertaining to the amount claimed? 

BY MR. AMMERMAN: 
Q. Well, let me ask you this question. I am not trying to quibble 


about papers, but in all of the correspondence that you have anywhere 
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over the period of years with Mr. Bowdan -- I am not referring to 
ledger cards -- is there anything in there pertaining to the guaranties, 
the two guaranties that we have discussed here today? A. No. To the 
best of my knowledge, nothing. 
Q. There would be nothing in there. There would be letters per- 
taining to his delinquency and jacking him up on his credit, requesting 


payments, and as far as your end of the plaintiff's affairs are concerned; 


is that correct? A. That is correct; also asking him about financial 
statements -- securing information in connection with his financial 
statements and matters of that kind, which is in the ordinary course of 
business. 

Q. And over the period of years he would send you these financial 
statements from time to time as you requested them; is that correct? 
A. Yes. 

Q. You never asked Mrs. Bowdan for her financial statement, did 
you, sir? A. No, I don't recall that we ever asked her for her state- 

25 ment. 

Q. Mr. Clark, from the time this account was first opened to the 
time when I assume his credit was cut off and you stopped shipping him 
because of his delinquency in the payment of the amount in suit, would 
you say that Mr. Bowdan had placed many orders with your company or 
few orders? A. I would say quite a good many. I mean due to the fact 
that we shipped him over a period of years. 

Q. As many as fifty or sixty orders? A. I wouldn't like to make 
a commitment on that. The information -- it would be guesswork on 
my part. 

Q. Would you say the total dollar volume was as much as a 
couple hundred thousand dollars? A. I would not really like to put it 
in dollars without checking it. 

Q. Now, Mr. Clark, I understand Mr. Stuart or someone suggested 
you bring down all of your papers pertaining to the guaranty. Have you 
got anything else in the file there pertaining to this guaranty that might 
assist me in trying to learn something about it? A. No. I have given 
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27 
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you everything I could find on the guaranties. | 
MR. STUART: Pardon me, Mr. Ammerman. Let me ask you 
this, Mr. Ammerman: Are you limiting that until up until the time this 
litigation was started? 
MR. AMMERMAN: No, up to the moment. 
MR. STUART: Right up to the moment? 
MR. AMMERMAN: Yes. | 
MR. STUART: Because I want you to be completely frank about 
all of this, Mr. Clark. My recollection was that you exchanged a letter 








with Mr. Hunt that was in the papers we found, and he replied to you, 
with regard to the second guaranty. i 

THE WITNESS: Asking about -- yes. 

MR. STUART: I assume you forgot about that. My recollection 
was that was in the papers that were found. 

THE WITNESS: Yes, I did forget about that. 

BY MR. AMMERMAN: 
Q. Tell us about that, Mr. Clark. 
MR. STUART: Show those, please. 
BY MR. AMMERMAN: 

Q. Do you have those with you? A. I have a letter here, yes 
(handing documents to Mr. Ammerman). 

Q. Is this his reply attached to the letter? A. His reply is 
attached. ! 

Q. You have handed me, Mr. Clark, a carbon copy of a letter, 
which apparently was an inter-office communication from you to Mr. 
Hunt at Jacksonville, dated October 31, 1956, requesting information 
about the reason for procuring the second guaranty, and Mr. Hunt 
replied to you, also by inter-office letter, on November 5, 1956. That 
is correct, isn't it? A. Yes. | 

MR. AMMERMAN: I will ask that these be marked as Defendant's 
Exhibits 3 and 3-A in their chronological order, and that they be photo- 
graphed by the reporter and the originals returned to Mr. Stuart and 
copies to be filed with the deposition. 
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(A carbon copy of a letter dated October 31,1956, from Wm. Byrd 
Clark to Mr. Kenney Hunt, was marked Defendant's Exhibit 3 by the 
reporter; and an inter-office communication, dated November 5, 1956, 
from Kenney H. Hunt to William Byrd Clark, was marked Defendant's 
Exhibit 3-A by the reporter.) 

BY MR. AMMERMAN: 

Q. Now, do you have any other papers in your file, Mr. Clark, 
pertaining to any phase of the guaranty at any time? 

MR, STUART: I suggest, Mr. Clark, just check through your file, 
other than letters to counsel, which are privileged. 

MR. AMMERMAN: Yes. 

MR. STUART: Just check through your file, because we don't 
want to keep anything from him. 

A, Well, here. There is nothing that I have, anything more that 
I can recollect that has any connection with the guaranty. 

BY MR. AMMERMAN: 

Q. Well, those papers that you are looking through now in your 
file pertain to the Bowdan matter, do they not? A. Yes. 

28 Q. Do they pertain in any manner to the guaranty given by Mrs. 
Bowdan? A. No. 

Q. You have nothing more, then, in your file, either here or in 
your office or anywhere, to your knowledge, touching or concerning the 
guaranties that we haven't already discussed which have not been already 
identified for the record; is that correct? A. Other, to the very best 
of my recollection, than my correspondence with our attorneys. 

Q. On the same subject matter, of course? A. On the same 
subject, yes. Purely a matter of transmittal. 

Q. Of information which you already had in your file, which infor- 
mation I have now; is that correct? A, That is the very best of my 
knowledge. 

MR. AMMERMAN: I think that's all. 

MR. STUART: I only have a few questions, Mr. Clark. 
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CROSS -EXAMINATION 
BY MR. STUART: 

Q. Mr. Clark, was there anyone in the employ of Gooderham & 
Worts other than Mr. Hunt who was authorized to secure these guaranties? 
A. No. | 

Q. Noone? A. Noone but Mr. Hunt that I had any dealings 

with at all. | 

Q. Mr. Bowdan wasn't ever authorized by you under instructions 
from you to obtain them? A. No. | 

Q. Do you recall, were you ever advised by counsel as to the 
advisability of obtaining the guaranty which is signed only by Mrs. 

Bowdan in addition to the first guaranty which was signed by both Mr, 
& Mrs. Bowdan? A, I don't recall how that came up, but I believe I 
must have sought advice on it at the time. | 

Q. Your letter, Defendant's Exhibit 3, October 31, 1956, to Mr. 
Hunt doesn't refresh your recollection in that respect in any way? 

A. Not as to what advice I sought on it. | 

Q. Did Mr. Hunt's reply of November 5, 1956, Defendant's Ex- 
hibit 3-A, did that refresh your recollection of the reasons which prompted 
you to seek the second guaranty? That is the one signed by Mrs. Bowdan 
only. A. Yes, that did refresh my mind to the extent that I feel that 


those were the reasons existing at the time, to the best of my memory on 
it. ! 


Q. That is to say, their marital difficulties, as mentioned in his 
letter, and the fact of his withdrawal of $20,000 from the business? 
A. Yes. | 

30 Q. Mr. Clark, I show you the statement dated ee 15, 1956 
that was attached to the Complaint in this case, and in view of your state- 
ment that, according to your notation, the accounts receivable records 
showed the sum of $8, 474.47 to be due, can you explain the figure shown 
in the October 15, 1956 statement showing that the sum due is $9, 408.44? 
A. Yes. There was a further credit in the account. Certain merchan- 
dise I believe was transferred and credit given for stamps returned. 
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Q. Credit given for stamps returned? A. Yes. 

Q. I don't quite follow. Would you explain -- A. (Interposing) 
District of Columbia stamps which were turned over to us by Bowdan, 
and some merchandise was transferred to another distributor. I believe 
that accounts for the rest of the account, which reduces it to the sum now 
owing. 

Q. In other words, the sum of $8,474.47? | A, That's right. 

Q. Was that a settlement effected after the suit was filed? Did 
that reduction take place after the suit was filed? 

MR. AMMERMAN: Suit was filed on April 2, 1957. 

BY MR. STUART: 

Q. fam simply trying to explain why, according to the Complaint, 
the claimed indebtedness is $9, 408.44, whereas your testimony, if I 
understood it right, was to the effect that the indebtedness was $8, 474. 47. 

31 A. That's right. The attorneys were advised of the reduction in 
the account. 

MR. AMMERMAN: Wasn't that $8, 407.40? 

A. $8,474.47. 

BY MR. STUART: 

Q. In any event, according to your records, apart from any 
interest or costs, the amount due is $8,474.47? A. That's correct. 

Q. Mr. Clark, I show you the two guaranties, the one signed by 
both Mr. & Mrs. Bowdan, and the other signed just by Mrs. Bowdan, 
and ask you to examine them and tell me if you can, after examining 


them, why you never had any correspondence with Mrs. Bowdan about 


our having acted on the guaranties, about having sold goods on the 
strength of them, or notifying her that we were relying on the guaranties? 

MR. AMMERMAN: Well, unless you are asking him, Mr. Stuart, 
for some matter outside of the language of the guaranty -- 

MR. STUART: (Interposing) No, I'm not. 

MR, AMMERMAN: Well, then, I think you are asking for a legal 
conclusion on the part of the witness, and I won't object to it. You can 
go ahead and ask it. 
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MR. STUART: All right. 
MR. AMMERMAN: I think that is a matter of mre legal construc- 


A, May I ask you just to repeat that? | 
MR. STUART: Would you read the question, please? 
(The last question was read by the reporter.) | 
A. The guaranties set forth very clearly that we are e relying on 
her guaranties, and it seemed to me it should be very -- | 
MR. AMMERMAN (Interposing): I object what it seems to you. 
I don’t think that is admissible. 
BY MR. STUART: | 
Q. No, don't draw any conclusions. Just refer to what you see. 
A. I didn't feel it necessary to notify her, because we have her signature 
clearly stating the purpose of the guaranties. | 
MR. AMMERMAN: The signature doesn't state that, does it, Mr. 
Clark? A. The signature to the guaranties. | 
MR. AMMERMAN: The signature doesn't state anything. 
BY MR, STUART: | 
Q. You were interrogated on direct examination as to whether she 


was ever told by us that we were acting on the guaranty, and you answered 


no. | 
Tam simply referring you to the guaranty now, and I am asking you, 
in view thereof, why you never had any correspondence with her? 
A. Because it didn't appear to me to be necessary. | 
Q. In view of the guaranty? A. In\view of the guaranties. 
Q. You testified on direct examination, Mr. Clark, that Mrs. 
Bowdan never received anything by reason of her having signed the 
guaranty, other than that we sold goods to Mr. Bowdan after having 
received the guaranties. 
With respect to the goods or at least a portion of the goods for 
which collection is being sought in this proceeding, would the company 
or would you as Credit Manager have approved the sale of these goods 
in April of 1956 to Mr. Bowdan's company in the absence of having these 
guaranties? | 
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MR. AMMERMAN: I object to the question as being hypothetical 
and immaterial whether the witness would or would not have approved if 
he had not had the guaranties. 

BY MR. STUART: 

Q. You may answer. A. No, I would not have extended credit 
without them, 

Q. That is to say, the sale transaction was made on the strength 
of the guaranties? A. On the strength of the guaranties. 

Q. And that applies to the specific goods for which collection is 
being sought in this proceeding? A. Yes. 

Q. Did you ever receive anything, either direct from Mrs. Bowdan 
or from anyone on her behalf, that she was inserting any modification in 
either of these guaranties which she had signed or any qualification there- 
of? A. No. 

MR. STUART: I think that's all I have. 

REDIRECT EXAMINATION 
BY MR. AMMERMAN: 

Q. Mr. Clark, just one question. You say you would not have 
extended any credit to Mr. Bowdan except for having received the guar- 
anties. 

if your record shows that you did extend credit before receiving 
the guaranties, you would say you were mistaken, wouldn't you? 

A. A good deal happened from the beginning of the opening of the account 
until this final indebtedness that was not entirely satisfactory from a 
financial standpoint. 

Q. fam talking about at the time you got the guaranty. You just 
Stated that you would not have extended the credit but for the guaranties. 
Would you say you were mistaken if you show that credit had been ex- 
tended prior to the date of the guaranties? 

MR. STUART: Pardon me, but it should be made clear that the 
goods he is speaking of in connection with his answer to the question 


about relying on the guaranties was with respect to the goods sold in 
April of 1956, 
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MR. AMMERMAN: No, I am not talking about that. 
MR. STUART: That is what we are talking about, though. 
BY MR. AMMERMAN: ! 
Q. No, my question is directed to this, Mr. Clark: Originally 
you opened this account on the strength of the guaranties, did you not? 
35 Going back to '49, or whenever it was when you first opened the 
account with Mr. Bowdan, wasn't it opened on the strength of the guar- 
anties? A. Well, just what commitment there was for | a guaranty or 
indication that we would have one at the time we made the first sale, I 
don't recall. 
MR. AMMERMAN: That's all. Thank you, sir. 


RECROSS-EXA MINATION | 
BY MR. STUART: : 
Q. I just want to make this clear with respect to Mr. Ammerman's 

last question, Mr. Clark: That if by any chance it should appear that, 
for example, in the early years of dealing with Mr. Bowdan, you may 
have sold goods let's say prior to the obtaining of these guaranties, your 
answer still would be the same with respect to relying on the guaranties 
incident to the sale made in April, 1956; is that correct? ! A. That is 
correct, | 


REDIRECT EXAMINATION | 
BY MR. AMMERMAN: | 
Q. When you made the sale in April of 1956 by three invoices on 
April 23 and one on April 27, was that sale made and extensi ion of credit 
given in any different fashion than any of the sales made and extensions 
of credit given prior to that time? A. The sale was made on credit 
based on the guaranties we had. : 
Q. Same as all the prior sales. This wasn't an isolated trans- 
~ action where this one was made on the strength of the guaranties and 


the others were not; isn't that correct, sir? A. Well, sales going 


back for many years were made on guaranties. 
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Q. There was nothing different about this sale compared with sales 
made prior thereto for a number of years, insofar as the guaranties were 
concerned; isn't that correct? A. They were based on the guaranties, 


yes. 


Q. The same situation obtained with respect to all of those sales, 


the one in suit and those made prior to that, insofar as the guaranties are 
concerned; isn't that correct? A. Yes, they were based on the guar- 
anties, 
MR. AMMERMAN: That's all. 
(A discussion between Mr. Stuart and Mr. Clark was had off 
the record.) 


RECROSS-EXAMINATION 
BY MR. STUART: 

Q. If I understood correctly Mr. Ammerman's question to you, 
Mr. Clark, that if at any time in the dealings with Mr. Bowdan's com- 
pany Our sales to the company were any different from the one made in 
April of 1956, which is the subject of this Suit, then you would say that 
your answer was wrong to the question which I put to you that you would 
not have made the sale in April of 1956 if you had not had the guaranties? 

Did I make myself clear? A. Yes. 

Q. And your answer to his question was yes. 

Now, in view of that answer, I ask you if at any time in your deal- 
ings with Murray R. Bowdan & Company, a sale had been made let us 
Say prior to having obtained the guaranties, if that was the case, do you 
still say that the sale made in April of 1956, which is forming the subject 
of this suit, would not have been made if we had not had the guaranties? 
A. Yes. 

MR. STUART: That's all. 


REDIRECT EXAMINATION 
BY MR. AMMERMAN: 
Q. If I understand the question correctly, none of the sales prior 





43 

to April, 1956 would have been made without the guaranties, either. 
Isn't that correct? A. I would like to ask Mr. Stuart something. 

MR. STUART: Just one minute, I think Mr. Ammerman's ques- 
tion is clear, Read the question. Now, just think this over carefully, 

(The last question was read by the reporter.) | 
A. Well, our first sale was in June, 1949, according to our 
38 records, and the guaranty, first guaranty, is dated J ‘une 30, 1949, 

which means we did make a sale without the guaranty in our possession 
at the time, 


Now, what understanding we had at the time about i the 


guaranty, I don't recall, but in view of subsequent developments in the 
account, we would not have continued giving credit to them without the 
guaranties. 

BY MR. AMMERMAN: ! 

Q. But can you tell us at what time you first started extending 
credit on the basis of the guaranties as distinguished from the time you 
were extending credit without the guaranty? A. We requested the 
guaranty, as evidenced by the date it was signed, prior to J une 30, 1949. 

Q. You are not answering my question, Mr. Clark. | I think you 
have stated that you did sell Mr. Bowdan and did extend credit to him 
certainly prior to having received the guaranties, and in view, I believe 
you said, of some difficulties you had with him creditwise Somewhere 
along the line, you would not have continued those sales without reliance 
upon these guaranties. | 

My question was when, after you started doing panes with Mr, 
Bowdan in June of '49, did you commence to rely upon the guaranties? 
A. Immediately we received them. 

Q. From then on you relied upon the guaranties? I Yes. 

Q. Did you have credit difficulties with Mr. Bowdan between the 
time you first shipped him and the time the guaranties came in? A. I 
fel : 

Q. (Interposing) No. A. My record doesn't show of any 
credit difficulties, but it does show that we wanted those guaranties and 
were going to rely on them. 
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Q. Your record shows that you wanted them and your record shows 
that you were going to rely onthem? A. Otherwise, we wouldn't have 
secured them. 

Q. Your written record shows that? A. I have no written record 
other than I have given you. 

Q. And that is your recollection of what took place in June of 1949? 
A. That's my recollection as far back as the account goes, to the best of 
my knowledge. 

Q. As Credit Manager, how many accounts do you handle? 
A. Oh, several hundred. 

Q. You have several hundred accounts now? A. I don't know the 
exact number, 

MR. AMMERMAN: That's all. 


RECROSS-EXAMINATION 
BY MR. STUART: 

Q. Itake it, Mr. Clark, that as a part of your operating policy, 
where you do ask and obtain guaranties, you do so for protection, and 
that you woudd be apprehensive of dealing with the prospective customer 
in the absence of such guaranties, at lest as and from the time you ob- 
tained them? 

MR. AMMERMAN: Object to the question on the ground that the 
operating policy is not germane to any of the issues in the case that would 
be binding upon the defendant that Irepresent. A. Perhaps I can help 


answer your question this way, Mr. Ammerman, if you would care to 
have -- 
MR. AMMERMAN (Interposing): It is Mr. Stuart's question. 
BY MR. STUART: 
Q. No, please answer my question. Would you like to hear it? 
A. Yes. 


(The question was read by the reporter.) 
A. Yes. 
Q. That was the situation that obtained in this case as and from 
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the time you obtained the guaranties? A. Yes. | 
MR. STUART: That's all. | 
MR. AMMERMAN: Let me ask just one more question. 
REDIRECT EXAMINATION : 
BY MR. AMMERMAN: ! 
Q. If you were apprehensive about an account to the extent you 


wanted a guaranty, why, Mr. Clark, would you be less apprehens ive be- 
fore you had the guaranty and extend credit to Mr. Bowdan without it, 
and after he had established his credit and was not delinquent, as you Say, 
you then became apprehensive and wanted a guaranty? A. At the time 
it is possible that we had had some discussion with Mr. Bowdan -- had 
required a guaranty at the time we first sold him, and that we had a 
commitment we would receive it. I don't recall that was the case, but 
it might have been so. | 
Q. Is that your answer, sir? A. Yes. 
MR. STUART: Anything else? 
MR. AMMERMAN: That is all. 
(The witness was excused.) 





/s/ William Byrd Clark ! 


[Jurat dated January 10, 1958. ] 
[CERTIFICATE OF NOTARY PUBLIC] 


[DEFT. EX, 1] 
12-2-57 
INTER-OFFICE CORRESPONDENCE 
To From | 
Mr. Wm, Byrd Clark Date July 11, 1949 
Company G& W Limited Company C & W Limited 
Address Walkerville Address Peoria _ 
Dept. General Credit Dept. Credit | 
a Esc 
Subject: MURRAY R. BOWDAN & COMPANY i 


WASHINGTON, D. C. 
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Referring to your letter of June 22 in reference to having 
this firm sign one of our Guaranty forms. 


Herewith attached you will find this signed form. 


/s/ R. M. Schoch 


Attach, 
RMS:kw 


[DEFT, EX. 2] 
INTER-OFFICE CORRESPONDENCE  12-2-57 
; TO a, ; FROM 
Mr. Byrd Clark Date September 29, 1950 
Company G& Ww Company G& W 
Address Walkerville Address _ Baltimore 


Dept. General Credit Dept. Sales 


sss snyseysstenssenstennsissssieens 
Ss 


ubject: 
Dear Byrd: 
In compliance with your request of August 9th - that Hilda L. 
Bowdan sign the attached guaranty - you will find this form 
attached. Sorry it took so long, but Mr.Bowdan is simply 
dilatory. 


Kindest personal regards, 
Sincerely yours, 


/s/ Kenney 
Kenney H. Hunt 





[DEFT, EX, 2-A] 
12-2-57 
Mr. Kenney H. Hunt October 5, 1950 
G&W Limited G&W Limited 
Baltimore Detroit 
Sales General Credit 
MURRAY R. BOWDAN & COMPANY | 


Dear Kenney: 

Thanks for yours of the 29th and the guarantee of 
Hilda L. Bowdan. 

WBC:js Wm. Byrd Clark 


[DEFT. EX. 3] 
12-2-57 
Mr. Kenney Hunt October 31, 1956 
G&W Limited - Jacksonville G&W Limited - Detroit 
Sales General Credit 
| 

MURRAY R. BOWDAN & CO ! 
Washington, D. C. VIA: AIR MAIL ! 
As you may know, Mr. Bowdan has been divorced by his wife. Through 
legal means she tied up his assets and the company owes us a fair 
amount which we may have difficulty collecting. 


| 

Back in July, 1949 we secured the personal guaranty of Murray R. Bowdan 
and his wife Hilda. Then, on September 29, 1950 you wrote us a short 
letter enclosing the personal guaranty of Hilda L. Bowdan only. Just 
why we got this second guaranty, I do not know, since the first one should 


be binding on Mrs. Bowdan. | 


We have found it necessary to turn this matter over to our Washington, 


D. C. attorneys, and they seem to think it important to know just how 
and why we acquired this second guaranty of Mrs. Bowdan only. Do 
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you by any chance have any recollection of the circumstances pertaining 
to the situation and the hows and whys of this second guaranty? 


This is a tough question to put to you at this late date, and I would not 
think you could give us any helpful information on the subject. However, 
I told the attorneys I would see what you had to say. 

With best regards, 


Wm. Byrd Clark 
WBC:mmn 


[DEFT. EX. 3-A] 
12-2-57 


-INTER-OFFICE CORRESPONDENCE 


EO FROM 
Mr, William Byrd Clark Date November 5, 1956 


Company G&W Company G&W 
Address Walkerville Address Jacksonville 
Dept. Dept. 
Subject: 

Dear Byrd: 


With reference to your letter of October 31st, regarding - 


MURRAY R. BOWDAN & CO. 
Washington, D. C. 


I've been trying to recall the answers to the questions asked, 
and think [1am correct in saying that in September 1950, you 
asked me to secure from Murray R. Bowdan and his wife, 
Hilda, a personal guarantee, which I recall doing. I know 
you would like to know just why you requested the second 
guarantee from these parties, and I'm fairly certain that the 
reasoning for this was that I'd written you concerning two 
facts about Mr. Bowdan, as follows: 


1. Murray and his wife had separated, and 
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Murray had withdrawn from his business $20, 000 


working capital, to invest in some real estate, 

together with three or four other men in Washington. 

They purchased a warehouse in downtown Washington. 
These, I think, were the reasons for the request for the 
second guarantee. | 


Kindest regards, 
Sincerely, 


/s/ Kenney — 
Kenney H. Hunt 





30 


[ Filed January 27, 1959]  'N THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GOODERHAM & WORTS, LIMITED, 
Plaintiff 
Civil Action 
No. 574-57 


Vv. 


MURRAY R. BOWDAN, individually 
and jointly and T/A Murray R. 
Bowdan & Company, and 
HILDA L, BOWDAN, individually 
and jointly, 


Defendants 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The plaintiff, through its attorneys, hereby moves, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, for summary judgment 
against defendant Hilda L. Bowdan in the amount of $8, 474.47 plus in- 
terest and costs. As grounds for this motion the plaintiff states: 

1. There can be only one issue of fact in this case. Defendant 
Hilda L. Bowdan has stated in a deposition taken on November 22, 1957, 
that she made certain oral statements to defendant Murray R. Bowdan 
at the time of the execution of a document or documents which provide 
the basis of the liability of Hilda L. Bowdan in this case. At the trial 
of the case, if this motion is denied and evidence of these conversations 
is admitted, the plaintiff will endeavor to prove that these conversations 
did not in fact occur. It is plaintiff's position on the instant motion, 
however, that, even assuming arguendo that defendant Hilda L. Bowdan 
has stated the facts correctly, the oral statements to which she testified 
can have no bearing whatever upon her liability to the plaintiff. For 
the purposes of this motion, therefore, the plaintiff is prepared to as- 
sume that all of defendant Hilda L. Bowdan's testimony as to the facts 
is true. Consequently, for the purposes of this motion, there is no 
genuine issue as to any material fact. 
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2. Affidavits attached hereto and the aforesaid deposition of 
Hilda L. Bowdan reveal the following undisputed facts: that defendant 
Hilda L. Bowdan contracted with the plaintiff to pay certain debts which 
might become owing and not be paid by defendant Murray R. Bowdan to 
the plaintiff; that such debts in the amount of $8, 474.47 thereafter (but 
during the continuance of the foregoing contract) became owing and have 
not been paid by defendant Murray R. Bowdan to plaintiff;; that defendant 
Hilda L. Bowdan is therefore liable to the plaintiff in the principal amount 
of $8, 474.47; that defendant Hilda L. Bowdan has refused to pay the fore- 
going amount; and that the plaintiff on these undisputed facts is entitled 
to judgment in the amount of $8, 474.47 plus interest and costs. 


/s/ Roberts B. ‘Owen 
* kK *« 





Attorney for Plaintiff 


= ee ee 
[ Filed January 27, 1959] 


AFFIDAVIT OF WILLIAM BYRD CLARK IN 
SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 


STATE OF MICHIGAN ) 
WAYNE COUNTY = 

William Byrd Clark, being first duly sworn, deposes and Says: 

1. Tam, and have been since approximately 1936, the General 
Credit Manager of Gooderham & Worts, Limited, the plaintiff in the 
above entitled case. In the course of my duties I have become familiar 
with the transactions which have taken place between the plaintiff and 
defendant Murray R. Bowdan. It is, and was throughout the period in- 
volved in this case, my responsibility to direct and supervise all steps 
taken by the plaintiff for the purpose of insuring that, in making sales of 
merchandise on credit to Murray R. Bowdan, the plaintiff's interests 
were and are fully protected. The plaintiff's procurement of the 
"guaranties" hereinafter described was under my responsibility and 

| 


supervision. 
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2. In June of 1949 defendant Murray R. Bowdan and the plaintiff 
entered into an arrangement for the sale, over an indefinite period of 
time, of certain products of the plaintiff to defendant Murray R. Bowdan. 

3. Inthe year 1949 it was the policy of the plaintiff to secure 
from certain actual or potential customers, and from persons associated 
with such customers, agreements by which the signatories undertook to 
guarantee the payment of amounts which might thereafter become owing 
to the plaintiff with respect to sales to such customers. For this purpose 
the plaintiff used a form "Guaranty" of the kind shown in Exhibits A and 
B attached to the complaint in the above entitled case. 

4, On June 22, 1949, I requested the appropriate employees of the 
plaintiff to procure the execution of a "Guaranty" by defendant Murray R. 
Bowdan and his wife, defendant Hilda L. Bowdan, in order to provide 
security for debts which might in the future become owing by Murray R. 
Bowdan to the plaintiff in the course of the business relations referred to 
in Paragraph 2 above. In July, 1949, I received, pursuant to the fore- 
going request, the document which is attached as Exhibit A to the com- 
plaint in the above entitled case. This document is referred to herein- 
after as "the First Guaranty." 

5. On August 9, 1950, I requested the officials referred to in 
Paragraph 4 to procure the execution by defendant Hilda L. Bowdan of an 
additional "Guaranty" in order to provide further security for debts which 
might in the future become owing by Murray R. Bowdan to the plaintiff in 


the course of business relations referred to in Paragraph 2 above. In 


late September or early October, 1950, I received, pursuant to the fore- 
going request, the document which is attached as Exhibit B to the com- 
plaint in the above entitled case. This document is referred to herein- 
after as "the Second Guaranty." 

6. To my knowledge no official, agent or employee of the plaintiff 
ever indicated to defendant Murray R. Bowdan or to defendant Hilda L. 
Bowdan that Murray R. Bowdan was authorized to act as agent for the 
plaintiff for any purpose whatever, or to hold himself out as such to any 
other persons (including defendant Hilda L. Bowdan). 
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7. To my knowledge no official, agent or employee of the plaintiff 
ever indicated to defendant Murray R. Bowdan or to defendant Hilda L, 
Bowdan that the plaintiff would consider or accept any modification, varia- 
tion, or other change, oral or written, in the written terms of either the 
First Guaranty or the Second Guaranty. i 

8. To my knowledge neither defendant Murray R. Bowdan nor de- 
fendant Hilda L. Bowdan has ever indicated to any official, agent or em- 
ployee of the plaintiff that either defendant Murray R. Bowdan or defen- 
dant Hilda L. Bowdan signed either of the aforesaid guaranties Subject to 
conditions or reservations of any kind -- written, oral or mental. 

9. Commencing in June, 1949, and continuing into the month of 


April, 1956, the plaintiff made a series of shipments of merchandise to 
| 


defendant Murray R. Bowdan and, except as hereinafter described, de- 
fendant Murray R. Bowdan made appropriate payments to the plaintiff. 

10. From and after my receipt of the First Guaranty every sale by 
the plaintiff to defendant Murray R. Bowdan on a credit basis was made 
by the plaintiff in reliance upon that First Guaranty and upon the signatures 
of defendant Murray R. Bowdan and defendant Hilda L. Bowdan. 

11. From and after my receipt of the Second Guaranty every sale 





by the plaintiff to defendant Murray R. Bowdan on a credit basis was 
made by the plaintiff in reliance upon that Second Guaranty and upon the 
signature of defendant Hilda L. Bowdan. | 

12. To my knowledge neither defendant Murray R. Bowdan nor 
defendant Hilda L. Bowdan has ever indicated to any official, agent or 
employee of the plaintiff -- in writing or otherwise -- a desire or inten- 
tion to revoke either the First Guaranty or the Second Guaranty. 

13. Under invoices dated April 23 and April 27, 1956, the plaintiff 
made to defendant Murray R. Bowdan certain shipments of merchandise 
whose purchase price, in the aggregate, was agreed by the parties to be 
$16,292.09. Thereafter the plaintiff received payment, in one form or 
another, in the amount of $7,817.62. The balance of the purchase price -- 
namely, $8,474.47 -- has never been received by the plaintiff. 


[Jurat, dated December 29, 1958] /s/ William Byrd Clark 
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[ Filed January 27, 1959] 
AFFIDAVIT OF KENNEY H. HUNT IN SUPPORT 


OF PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT 


STATE OF GEORGIA ) 
SS: 


) 
COUNTY OF FULTON ) 


Kenney H. Hunt, being first duly sworn, deposes and says: 

i. Lam now, and have been since January 15, 1947, an employee 
of Gooderham & Worts, Limited, the plaintiff in the above entitled action. 
During the period May, 1949, through October, 1950, I was the plaintiff's 
sales representative in the City of Washington, D. C. 

2. InJune,1949, I was requested by my superiors to procure the 
execution of a guaranty, on a standard form then in use by the plaintiff, 
by the defendant Murray R. Bowdan, then a customer of the plaintiff, and 
by his wife, defendant Hilda L. Bowdan, in order to provide security for 
debts which might in the future become owing by the defendant Murray R. 
Bowdan to the plaintiff. Pursuant to these instructions, I presented to 
the defendant Murray R. Bowdan an unsigned "Guaranty" form and re- 
quested that it be executed by defendant Murray R. Bowdan and by de- 
fendant Hilda L. Bowdan. A few days later I received from defendant 
Murray R. Bowdan the aforesaid form, notatized and signed by defendant 
Murray R. Bowdan and defendant Hilda L. Bowdan. Shortly thereafter 
I forwarded this form to the appropriate officials of the plaintiff. 

3. In August, 1950, I was requested by my superiors to procure 
the execution of a second guaranty, on the same standard form then in 
use by the plaintiff, by defendant Hilda L. Bowdan, in order to provide 
additional security for debts which might in the future become owing by 
the defendant, Murray R. Bowdan, to the plaintiff. Pursuant to these 
instructions, I presented to defendant Murray R. Bowdan an unsigned 
"Guaranty" form and requested that it be executed by defendant Hilda L. 
Bowdan. Sometime later I received from defendant Murray R. Bowdan 
the aforesaid form signed by defendant Hilda L. Bowdan. Sometime 
thereafter I forwarded this form to appropriate officials of the plaintiff. 
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4. To my knowledge no official, agent or employee of the plaintiff 
ever indicated to defendant Murray R. Bowdan or to defendant Hilda L. 
Bowdan that defendant Murray R. Bowdan was authorized to act as agent 
for the plaintiff for any purpose whatever or to hold himself out as such 
to any other persons (including defendant Hilda L. Bowdan) - 

5. To my knowledge no official, agent or employee of the plaintiff 
ever indicated to defendant Murray R. Bowdan or to defendant Hilda L. 
Bowdan that the plaintiff would consider or accept any modification, varia- 
tion, or other change, oral or written, in the written terms of the guar- 
anties hereinbefore referred to. | 

6. To my knowledge neither defendant Murray R. Bowdan nor de- 
fendant Hilda L. Bowdan has ever indicated to any official, agent or em- 
ployee of the plaintiff that either defendant Murray R. Bowdan or defen- 
dant Hilda L. Bowdan signed either of the aforesaid guaranties Subject 
to conditions or reservations of any kind -- written, oral or mental. 

7. To my knowledge neither defendant Murray R. Bowdan nor 
defendant Hilda L. Bowdan has ever indicated to any official, agent or 
employee of the plaintiff -- in writing or otherwise -- a desire or inten- 
tion to revoke either of the aforesaid guaranties. | 

/s/ Kenney H. Hunt 
[Jurat, Dated January 16th, 1959] 


——— 
[ Filed January 27, 1959] | 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 


Although this suit was instituted against both rel R. Bowdan 
and his wife, Hilda L. Bowdan, diligent efforts to effect service upon 
defendant Murray R. Bowdan have been unsuccessful. For this reason 
the instant motion directly involves only the liability of defendant Hilda 
L. Bowdan. | 
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I. STATEMENT OF FACTS 

The statement of facts set forth below is based upon the following 
materials: an affidavit of William Byrd Clark dated December 29, 1958 
(referred to hereinafter as the "Clark Affidavit") which is attached to 
the instant motion for summary judgment; an affidavit of Kenney H. Hunt 
dated January 16, 1959 ("Hunt Affidavit"), also attached to the instant 
motion for summary judgment; a deposition of defendant Hilda L. Bowdan 
dated November 22, 1957 ("Bowdan Deposition") which was taken in the 
course of discovery proceedings in this case; and a deposition of William 
Byrd Clark dated December 2, 1957 (""Clark Deposition"), also taken in 
the course of discovery proceedings in this case. 

In 1949 defendant Murray R. Bowdan, trading as Murray R. Bowdan 
& Company, opened a liquor store in the District of Columbia and made 
an arrangement to obtain certain of his supplies from the plaintiff, 
Gooderham & Worts, Limited (Clark Affidavit, Para. 2). Because it 
was and is the usual custom in such arrangements to extend thirty days’ 
credit to a purchaser of such supplies, if such extension of credit is 
warranted in the light of the particular purchaser's circumstances, the 
plaintiff gave due consideration to the question of whether its interests 
would be properly protected in extending credit to Mr. Bowdan. (Clark 
Deposition, pp. 17-18). Either at the time of the establishment of the 
initial relations with Mr. Bowdan, or very soon thereafter, Mr. William 
Byrd Clark, the General Credit Manager of Gooderham & Worts, decided 


that it would be necessary, for the protection of the plaintiff's interests, 


to obtain from Mr. Bowdan and from his wife a guaranty of whatever 
debts might subsequently become owing by Mr. Bowdan to the plaintiff 
(Clark Affidavit, Paras. 2, 3, and 4). 

Mr. Clark's decision to seek a guaranty by defendant Hilda L. 
Bowdan was in part prompted, apparently, by the fact that Mrs. Bowdan 
was at that time a successful business proprietor in her own right. 

Some years before her husband entered the liquor business, Mrs. Bowdan 
had become the sole owner of a fashionable and successful ladies' wear 
establishment on Connecticut Avenue known as "Selma's Gowns," and 
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her signature on a guaranty of her husband's debts would quite obviously 
provide, in and of itself, substantial protection for the plaintiff" s in- 
terests in its dealings with Mr. Bowdan. (See Bowdan Deposition, pp. 
2-3). 


Accordingly, on June 22, 1949, Mr. Clark vee the appropriate 


employees of the plaintiff to obtain the signatures of both Mr. Bowdan 

and Mrs. Bowdan on the standard guaranty form then used in the regular 
course of business by the plaintiff (Clark Affidavit, Paras. 3and 4). Ac- 
cordingly, in June or in early July, 1949, Mr. Kenney H. Hunt, then the 
plaintiff's sales representative in Washington, presented a form guaranty 
to Mr. Bowdan and asked that the latter obtain the appropriate signatures 
(Hunt Affidavit, Paras. 1 and2). Mr. Bowdan then took the form home 
and presented it to his wife for signing (Bowdan Deposition, p. 17). 

Mrs. Bowdan, in a deposition filed in this case, has given her 
version of a discussion which allegedly ensued between her husband and 
herself. She testified that Mr. Bowdan brought the form to her and told 
her that Gooderham & Worts "wanted me to sign this paper" (Bowdan 
Deposition, pp. 8-9). She further testified that she read the guaranty 
at the time it was presented to her and that she understood it at that time 
(Bowdan Deposition, pp. 10, 12). Mr. Bowdan also testified, however, 
that at the time she signed the guaranty she told her husband that she was 
Signing "on condition that this contract be a contract as long as we were 
living together and to notify [Gooderham & Worts] of that condition" 
(Bowdan Deposition, p. 9). | 

As stated in the instant motion for summary oe the plaintiff 
will take the position, in the event of a trial of the cause, that in fact 
Mrs. Bowdan did not make such a statement at the time she signed the 
guaranty. For the purposes of the instant motion, however, the plaintiff 
is prepared to assume arguendo that Mrs. Bowdan did in fact make the 
oral statement which she has described in her testimony. It is the 
plaintiff's position, as discussed hereinafter, that under familiar prin- 
ciples of law such an oral statement, even if made, can have no bearing 
whatever upon the question of Mrs. Bowdan's liability to the plaintiff. 
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For the purposes of this motion, therefore, there is no issue of fact as 
to what was said between Mr. and Mrs. Bowdan at the time the foregoing 
guaranty was signed, and since there are no other issues of fact between 
the parties, the case is in an appropriate posture for -resolution on the 
instant motion for summary judgment. 

Whatever conversation may have occurred between the Bowdans at 
the time of the execution of the guaranty, there can be no question but 
that the guaranty was in fact signed by both Murray R. Bowdan and Hilda 
L. Bowdan (Bowdan Deposition, pp. 7-8), and, as stated above, Hilda 
L. Bowdan's signature was affixed after she had read and understood the 
instrument. Thereafter Mr. Bowdan returned the instrument to Mr. 
Hunt, and Mr. Hunt forwarded the document through proper channels to 
Mr. Clark (Clark Affidavit, Para. 4; Hunt Affidavit, Para. 2). Atno 
time did either Mr. Bowdan or Mrs. Bowdan notify any official, employee, 
or other agent of the plaintiff of the oral condition which Mrs. Bowdan now 
Says she stipulated at the time she signed the document (Clark Affidavit, 
Para. 8; Hunt Affidavit, Para. 7; Clark Deposition, p. 33). Further- 
more, at the time he obtained his wife's signature on the instrument, Mr. 
Bowdan was not acting in any way as agent for the plaintiff; the plaintiff 
had not authorized Mr. Bowdan to act as its agent in any way, and the 
plaintiff had not indulged in any conduct which could be construed as a 
holding out (to third persons) of Mr. Bowdan as an agent of the plaintiff 
(Clark Affidavit, Paras. 6 and 7; Hunt Affidavit, Paras. 4 and 5; Clark 
Deposition, p. 29). 

Under the terms of the guaranty signed by Mr. and Mrs. Bowdan, 
it was and is to continue in effect until such time as it may be revoked 
by written notice delivered to the plaintiff. Mrs. Bowdan has testified 
that she has never "written any letters or given any notice to Gooderham 
& Worts” revoking the guaranty (Bowdan Deposition, p. 15; Clark Affi- 
davit, Para. 12; Hunt Affidavit, Para. 8), and it is thus apparent that 
the guaranty remains in full force and effect today. 

About the middle of 1950, apparently, news reached the plaintiff 
of a possible rift in the Bowdan marriage (Clark Deposition, pp. 10, 29; 
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Defendant's Exhibit 3A for Identification, filed with the Clark Deposition: 
Bowdan Deposition, p. 5). Thereupon Mr. Clark decided that, if the 


plaintiff were to continue to extend credit to Mr. Bowdan, the plaintiff 


Should have the additional protection of a second guaranty executed by 
Mrs. Bowdan alone (Clark Deposition, pp. 10, 29; Defendant's Exhibit 
3A for Identification, supra). Accordingly, Mr. Clark requested the 





appropriate employees of the plaintiff to obtain such a guaranty (Clark 
Affidavit, Para. 5), and in due course Mr. Hunt once again presented 
Mr. Bowdan with the appropriate form, asking that Mr. Bowdan obtain 
his wife's signature thereon (Hunt Affidavit, Para. 3). Mr. Bowdan 
presented this second guaranty to his wife, and she has testified that she 
signed it (Bowdan Deposition, pp. 13-14). In this instance, moreover, 
there apparently was no attempt by Mrs. Bowdan to attach any oral condi- 
tions to the contract; in any event, she has testified that s he does not 
remember any such conversation (Bowdan Deposition, pp. 14, 18). In 
due course the executed guaranty was returned to Mr. Clark and, once 
again, Mrs. Bowdan has never given any written or other notice to the 
plaintiff of revocation (Clark Affidavit, Paras. 5 and 12; Hunt Affidavit, 
Paras. 3 and 8; Bowdan Deposition, p. 15). Inthe casé of this second 
guaranty, it is undisputed that the guaranty was unconditional (or at least 





there is nothing in the record to indicate that Mrs. Bowdan attempted to 
attach a condition to the guaranty), and it cannot be disputed but that the 
guaranty is still in full force and effect. 

The affidavit of Mr. Clark, the General Credit Manager of the 
plaintiff, makes clear that the plaintiff, from and after the receipt of 





each guaranty, relied on such guaranty in making all extensions of credit 
to Mr. Bowdan thereafter (Clark Affidavit, Paras. 10 and 11; see also 
Clark Deposition, pp. 31-41). The two guaranties, neither of them 
revoked, continuously remained in the credit files of the plaintiff and 
were used by the plaintiff as one of the bases for renee credit to and 
continuing to do business with Mr. Bowdan (Clark Deposition, pp. 16, 
31-41). 
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The business relations between the plaintiff and Mr. Bowdan con- 
tinued into April, 1956. Under invoices dated April 23 and April 27, 
the plaintiff shipped to Murray R. Bowdan merchandise whose aggregate 
purchase price was agreed to be $16, 292.09 (Clark Affidavit, Para. 13). 
Thereafter Mr. Bowdan, in one way or another, paid to the plaintiff the 
sum of $7,817.62 toward the purchase price of the foregoing merchandise 
(Clark Affidavit Para. 13). The balance of $8, 474.47, however, remains 
unpaid, despite demands upon both defendants (Clark Affidavit, Para. 13; 
Clark Deposition, pp. 17-18). The instant suit to collect the remaining 


balance was instituted on April 3, 1957, less than one year after the 


amounts became due. 
Il, ‘THE LIABILITY OF DEFENDANT HILDA L. BOWDAN 


The guaranty contract, under which A agrees to guarantee B's 
debts if C will extend credit to B, is a familiar device of the world of 
commerce and has long been enforced by the courts. See generally 24 
Am. Jur. 869-958; 38 C.J.S. 1126-1308. The complaint in this case 
States a simple cause of action for the breach of two contracts of this 
Kind. In 1949, and again in 1950, defendant Hilda L. Bowdan agreed in 
writing to pay to the plaintiff any debts which might become owing and 
not be paid by Murray R. Bowdan for goods sold and delivered by the 
plaintiff; such a debt became owing and has not been paid; and Hilda L. 
Bowdan has neither exercised her right to revoke her agreement nor paid 
the debt in question. On these undisputed facts Mrs. Bowdan's "First 
Defense" -- namely, that the complaint fails to state a claim against her 
upon which relief can be granted -- obviously must fail. 

Mrs. Bowdan's "Second" and "Third Defenses" assert that the 
present action is barred by the statute of limitations and by the doctrine 
of laches. The facts show, however, that the instant cause of action 
against Mrs. Bowdan accrued not earlier than April 23, 1956, and the 
instant suit was instituted on April 3, 1957. It is therefore clear that 
these defenses too must fail. 
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Mrs. Bowdan's "Fourth' Defense" is that the plaintit is "estopped" 
from maintaining this action, and her "Fifth Defense" is that the guar- 
anties here involved are "unenforceable by reason of their being uncertain, 
indefinite, and against public policy." There is neither a factual nor a 
legal basis for the contention of estoppel, and a simple reading of the two 
guaranties shows that they cannot possibly be said to be uncertain, indef- 
inite, or against public policy. 


The same can be said of Mrs. Bowdan's "Seventh Defense." It is 


Stated therein that the language of the guaranties is "ambiguous and in- 
dicates no liability on the part of this defendant for a bill allegedly incur- 
red in 1956." So far as we can see, there is no substantial ambiguity 
in either of the guaranties. As to an "indication" of "no liability" it may 
be that counsel for Mrs. Bowdan is advancing a contention to the effect 
that the mere passage of time (i.e., from 1949 and 1950, ‘when the guar- .- 
anties were executed, to 1956, when the cause of action accrued) some- 
how served to terminate Mrs. Bowdan's contractual obligation. Certain- 
ly this cannot be so. With full understanding of the terms of her written 
agreements Mrs. Bowdan agreed to remain liable until such time as she 
should revoke the guaranties (which she has never done), and the courts 
have long sustained the validity of indefinite guaranties of this kind. The 
law, aS summarized in American Jurisprudence, is as follows: 

"If the instrument provides that the contract shall continue 

in force until notice of termination shall have been given, 

the guarantor's liability does not cease until the giving of 

notice of termination or revocation. [citations]" 24 Am. 

Jur. 915. | 
To the same effect are 38 C.J.S. 1205 and authorities cited therein. 

The "Eighth Defense" asserted by Mrs. Bowdan refers to the al- 
leged oral understanding between Mr. and Mrs. Bowdan at the time the 
first guaranty was executed. For at least three reasons, however, any 
such understanding between husband and wife, even if it occurred, can 
have no effect whatever upon the rights of the plaintiff, | 
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i. Any understanding which could be permitted to 
affect the terms of Mrs. Bowdan's obligations under the 
original guaranty itself would have to be an understanding 


between Mrs. Bowdan andthe plaintiff. Since Mrs. 


Bowdan never dealt with any regular employee of the plain- 
tiff in connection with this matter, her defense in this 
respect necessarily depends upon a showing that her 
husband was acting as an agent of the plaintiff at the time 
of the alleged oral understanding. Among the undisputed 
facts, however, there is not the slightest indication either 
that Mr. Bowdan was in fact an agent of the plaintiff or 
that Mrs. Bowdan had any reason to suppose that he was. 
No authority of any kind was conferred upon Mr. Bowdan 
by the plaintiff, and the plaintiff indulged in no conduct 
which could have led Mrs. Bowdan to believe that her 
husband enjoyed any such authority. Consequently, 
since no agency relationship -- either real or apparent -- 
can possibly have existed between Mr. Bowdan and the 
plaintiff, no understanding between Mr. and Mrs. Bowdan 
can be permitted to affect the plaintiff's rights in any way. 
2. Even if Mr. Bowdan could in some fashion be 
considered to have been an authorized agent of the plain- 
tiff, and even if it could be shown that the oral understand- 
ing which he made with his wife was within the scope of 
his authority, the fact remains that the alleged under- 
Standing was oral. Mrs. Bowdan, therefore, is squarely 
faced with the problem of the parol evidence rule which 
has long been held, by virtually every court which has 
considered the question, to render inadmissible oral 
evidence which contradicts or seeks to very the unambiguous 
terms of a written contract of guaranty. See for example, 


Duke v. Reconstruction Finance Corporation, 209 F. 2d 204 
(4th Cir. 1954), cert. den., 347 U.S. 966 (1954); Bank of 





63 


America National Trust and Savings Association v. Lamb 
Finance Company, 145 Cal. App. 2d 702, 303 P. 2d 86 


(1956); Simon v. Davenport Estates, Inc., 283 App. Div. 
734, 127 N.Y.S. 2d 440 (1954); Annotation, Parol evi- 


dence rule as applied to written guaranty, 33 A.L.R. 2d 960 
(1954), and authorities cited therein. It has been squarely 
held in a number of cases, moreover, that the parol evidence 
rule renders inadmissible oral evidence which contradicts 
unambiguous language of the kind directly involved in this 
case. For example, in Pratt v. National Bank of Com- 
merce of Seattle, 297 Fed. 148 (5th Cir. 1924), a written 
guaranty provided that it would "remain in force until 
written notice of its discontinuance shall be received by 

the [ plaintiff]" (297 Fed. at 149), while the two guaranties 
involved in the case at bar provide that their obligation 
“shall continue until revoked by written notice delivered 
personally to [the plaintiff]. In the Pratt case the de- 


| 
fendants -- despite these unambiguous written words -- 
| 


offered to prove by oral testimony 
"that the contract of guaranty was delivered to 
the plaintiff on the condition that it was to apply 
only to loans made during the year 1919; . . . ” 
297 Fed. at 151. : 


The United States District Court ruled that such testimony 
was inadmissible, and on appeal the Court of Appeals for 
the Fifth Circuit affirmed, stating that the defendants, in 


making their offer of proof, | 
“were merely seeking to vary the terms of their | 
written contract which clearly provides that it | 

should remain in force until written notice should 

be given of its termination. Plaintiff's objection 
to this evidence was properly sustained." 297 
Fed. at 151. : 
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To the same effect are eight other cases cited in 33 A.L.R. 
2d at 999-1000 (cited above), and it appears that the author 
of this A.L.R. annotation was unable to find any cases hold- 
ing that oral evidence contradicting written language of the 
kind here involved could properly be permitted to amend the 
written terms. Accordingly, since the oral condition which 
Mrs. Bowdan now seeks to invoke squarely contradicts the 
plain and unambiguous language of the termination provision 
of the two guaranties now under consideration, that oral 
condition cannot be given effect. 


3. Even assuming that the alleged oral condition is to 
be given its fullest possible effect for the benefit of Mrs.. 
Bowdan, it should be kept firmly in mind that that oral condi- 
tion applied only to the first of the two guaranties which she 


executed. Mrs. Bowdan's own testimony negates the ex- 
istence of any such condition attaching to the second guar- 
anty, and the latter guaranty, standing alone, requires the 
imposition of full liability upon Mrs. Bowdan in this case. 


The “Ninth Defense" asserted by Mrs. Bowdan reads as follows: 


“The plaintiff extended credit solely to the defendant, 
Murray R. Bowdan, in connection with the sale of the mer- 
chandise described in the Complaint." 


The defense is by no means clear in its terms, but we take it to mean 
that it is Mrs. Bowdan's position (a) that there was no consideration to 
support her promise to pay her husband's debts and (b) that for this 
reason the promise is unenforceable. Assuming that this is the defense, 
it should be noted that the defense depends upon the assumption that the 
consideration necessary to support a promise of this kind must consist 
of a direct economic benefit to the promisor (i.e., to Mrs. Bowdan her- 
self.). But this is not the law. It has been well settled for many years 
and by the great weight of authority that, regardless of any direct benefit 
to the guarantor, the extension of credit by the guarantee to the principal 
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debtor after the guarantor's promise is a detriment to the guarantee 
sufficient to make that promise enforceable against the guarantor. Thus 
American Jurisprudence, citing authorities, states flatly that 
"The advancement of money by the creditor to the principal 
debtor is ample consideration for a guaranty of the repay- 


ment of such money" 
and that | 
"Furnishing more material to one whose accounts have been 


guaranteed by another is a sufficient consideration to sup- 

port the guaranty."' 24 Am. Jur. 907 (citation footnotes 

omitted). | 
To the same effect are 38 C.J.S. 1166; 1 Williston on Contracts 449-450 
(3d ed. 1957). Under the virtually uniform view of the American courts 
the plaintiff's extension of credit to Mr. Bowdan was ample consideration 
to render his wife's guaranties enforceable against her when Mr. Bowdan 
defaulted, | 


Il. CONCLUSION | 
Assuming the facts to be as favorable to defendant Hilda R. Bowdan 
as is possible on the instant record, the plaintiff has made out a clear 
cause of action against which there can be no valid defense. The case 
may therefore be appropriately decided on plaintiff's motion for sum- 
mary judgment, and judgment should be entered for the plaintit : 
/s/ Roberts B. Owen 


* * * 


Attorney for the oe 
[ Certificate of Service] | 


[ Filed February 4, 1959] 


DEFENDANT HILDA L. BOWDAN'S POINTS AND 
AUTHORITIES IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT. 


For Points and Authorities in opposition to plaintiff's motion for 
Summary judgment, the Court is respectfully referred to this defendant's 
Points and Authorities and Affidavit filed in support of her motion for 
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Summary judgment herein, and, also, the deposition of William Byrd 
Clark, filed herein and referred to in her said Points and Authorities. 


/s/ H. Max Ammerman 


Attorney for Hilda L. Bowdan 
x Kk x 


{ Certificate of Mailing] 


{ Filed February 10, 1959] 


DEFENDANT HILDA L. BOWDAN'S MOTION FOR 
SUMMARY JUDGMENT 


Defendant HILDA L. BOWDAN, by her counsel, moves the Court 
for summary judgment herein in her favor and for reasons therefor says: 

1. The record herein, including this defendant's affidavit and the 
admissions of plaintiff's credit manager, William Byrd Clark, as in- 
dicated in his deposition herein, shows conclusively (a) that there is no 
genuine issue as to any fact herein and that, even assuming arguendo that 
there is such issue, nevertheless (b) as a matter of law the plaintiff has 
no enforceable contract and, therefore, cannot maintain this action; and 
its complaint should be dismissed. 

2. The action of plaintiff herein is premature and the amount 
claimed against this defendant is presently uncertain and indefinite, as 
shown by this defendant's affidavit attached hereto. The unserved co- 
defendant, the former husband of this defendant, was adjudicated a bank- 
rupt before the U. S. District Court for the District of Maryland, at 
Baltimore, Maryland, in January, 1958. Plaintiff duly filed its claim 
in Said bankruptcy cause. There are considerable assets in the hands 
of the trustee appointed in this bankruptcy cause, and said cause is still 


pending with no final disposition yet made of the assets. 


/s/ H. Max Ammerman, 
Attorney for Defendant 


Hilda L. Bowdan 


* * * 


{Certificate of Mailing] 
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[Filed February 10, 1959] 


POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT HILDA L. BOWDAN'S MOTION 
FOR SUMMARY JUDGMENT 

The within Points and Authorities are submitted to the Court here- 
in both in support of the attached Motion for Summary J udgment filed by 
this defendant, Hilda L. Bowdan, and, also, in support of her opposition 
to the plaintiff's Motion for Summary Judgment filed heretofore. 

The plaintiffts Memorandum of Points and Author ities in support of 
its motion contains a "Statement of Facts" which is presented in narrative 
and highly imaginative form, having many conclusions and statements of 
fact which nowhere appear in the record herein nor exist in fact. The 
Court is respectfully referred to the actual facts as disclosed by the 
record herein in consideration of both plaintiff's and this defendant's 
Motion for Summary Judgment. 


1. The record facts are relatively simple and ne is no sub- 


stantial disagreement with respect to them insofar as the application of 
the law is concerned, This defendant signed two guaranties which were 
presented to her by her husband, not plaintiff, for her signature (Affidavit 
of Hunt, P. 2; Deposition of Clark, Pages 21-22). No request was made 
by plaintiff or any of its agents for Mrs. Bowdan's signature (Deposition 
of Clark, P. 21). The executed guaranties were mailed to the plaintiff's 
credit manager in Detroit where they were placed in plaintiff's file 
(Clark's Deposition P. 15). No correspondence passed from plaintiff 
to this defendant either requesting the execution of the guaranty forms or 
indicating their acceptance of them. (Clark's Deposition Pages, 21, 22, 
32). The guaranty forms recited as a consideration the following only: 
“"* * to induce you to extend credit in such form and on such terms as 
you deem best to Murray R. Bowdan and Company, hereinafter called 
the ‘customer’, and in consideration of such extension of credit by you, 
the undersigned, etc.". (See Exhibits to Complaint). No other con- 
sideration moved to this defendant (Clark's Deposition P. 21). This 
defendant had no notice, expressed or implied, that her offer of guaranty 

| 
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had been accepted or that credit had been extended on the faith of it 
(Clark’s Deposition P. 22). There was no previous request of this de- 
fendant for the guaranty (Clark's Deposition, Pages 21-22) and the guar- 
anty was signed by this defendant in the absence of plaintiff or its rep- 
resentative. (Affidavit of Hunt). 

The facts aforesaid clearly demonstrate that this defendant, as a 
matter of law, has no liability whatsoever to the plaintiff and that the 

yblaintiff's action should be dismissed. The Court is respectfully re- 
ferred to Kresge, etc. v. Young, 37 A. 2d 448, in the Municipal Court 
- of Appeals for the District of Columbia, wherein several pertinent 
United States Supreme Court cases are cited and discussed, in which 
case there was an almost identical situation as to similarity of facts, 
and the Court. held that there can be no liability on the part of the guar- 
antor. The Court there found, that the guarantor was not requested by 
the creditor to sign the guaranty but had been requested by the principal 
obligor; that at no time after the signing the guaranty was the guarantor 
advised by the creditor that credit had been extended to the obligor until 
after the account was delinquent. The Court stated: 
“The trial court found in favor of appellee (guarantor ) 

because of the failure of appellant (creditor) to notify ap- 

pellee that it had accepted or acted upon the guaranty and 

had given credit to Miss Rutledge (the obligor) on the 

basis of it * *. 

"* * * we think the rule is well settled in this District 
that under the circumstances of this case notice of acceptance 
of the guaranty was essential in order to bind the guarantor." 


The Court also quoted the following language from Davis v. Wells, 
Fargo & Co., 104 U.S. 159, 163, 26 L. Ed. 686, wherein that Court 
quoted from an earlier United States Supreme Court decision, Adams, 
Cunningham & Co., v. Jones, 12 Pet. 207, 213, 9 L. 1058, said: 

“And the question which, under this view, is presented 
is whether, upon a letter of guaranty, addressed to a partic- 
ular person or to persons generally, for a future credit to 





69 | 
be given to the party in whose favor the guaranty is drawn, 
notice is necessary to be given to the guarantor that the 
person giving the credit has accepted or acted upon the 
guaranty and given the credit on the faith of it. We are 
all of the opinion that it is necessary; and this is not now 
an open question in this court, after the decisions which 
have been made in Russell v. Clark's Ex'rs. 7 Cranch 69 
[3 L. Ed. 271]; Edmonston v. Drake, 5 Pet.624 [3 L. Ed. 
251]; Douglass v. Reynolds [Byrne & Co.], 7 Pet. 113 
[8 L. Ed. 626]; Lee v. Dick, 10 Pet. 482 [9 L. Ed. 503]; 
and again recognized at the present term in the case of 
Reynolds v. Douglass [12 Pet. 497, 9 L. Ed. 1171]. It is 
in itself a reasonable rule, enabling the guarantor to know 
the nature and extent of his liability; to exercise due 
vigilance in guarding himself against losses which might 
otherwise be unknown to him; and to avail himself of the 
appropriate means in law and equity to compel the other 
parties to discharge him from further responsibility.” 


The Court also cited Davis Sewing Machine Co. v. Richards, 115 
U.S. 524, 6S. Ct. 173, 175, 29 L. Ed. 480, and quoted the following 
language from that case: ! 

“Those rules may be summed up as follows: A 

contract of guaranty, like every other contract, can only 
be made by the mutual assent of the parties. If the guar- 
anty is signed by the guarantor at the request of the other 
party, or if the latter's agreement to accept is contempo- 
raneous with the guaranty, or if the receipt from him ofa 
valuable consideration however small, is acknowledged in 
the guaranty, the mutual assent is proved, and the delivery 
of the guaranty to him or for his use completes the contract. 
But if the guaranty is signed by the guarantor without any 


previous request of the other party, and in his absence, 





70 
for no consideration moving between them except future 
advances to be made to the principal debtor, the guaranty 
is in legal effect an offer or proposal on the part of the 
guarantor, needing an acceptance by the other party to 
complete the contract.” 


The Court then concluded as follows: 

"In the present case the guaranty was not requested 
of appellee by appellant, no consideration passed to ap- 
pellee and appellee had no notice, express or implied, that 
her offer of guaranty had been accepted or that credit 
would be extended on the faith of it. Accordingly, under 
the rule above stated, the guaranty never became effective 
and appellee was not liable thereon." 


2. This defendant respectfully submits to the Court that the plain- 
tiff's action, in any event, is premature in view of the plaintiff's claim 
pending in the bankruptcy cause of the co-defendant, Murray R. Bowdan, 
the principal obligor under the guaranties aforesaid, said claim having 
been filed in the Bankruptcy Division of the United States District Court 
for the District of Maryland, at Baltimore, Maryland, the said Murray 
R. Bowdan having been adjudicated a bankrupt there in January, 1958. 
As shown by the affidavit of this defendant, there are considerable as- 
sets in the hands of the trustee, and plaintiff has failed to disclose to 
the Court that such claim as it may have herein must first await disposi- 
tion of the bankruptcy cause aforesaid. 

3. It is submitted that the record herein shows that the Kresge 
case hereinbefore cited, alone would, as a matter of law, entitle this 
defendant to a dismissal of the Complaint. Defendant, however, re- 
Spectfully submits that her other defenses in this case are well taken in 


view of the law of the Kresge case. 

In addition, the record herein, including the deposition of William 
Clark, Page 29, the affidavit of Mr. Hunt, and the deposition of Hilda L. 
Bowdan, support the factual issue tendered by this defendant in her eighth 
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defense, namely, that the guaranties were delivered upon the express 





understanding and condition that they would become void and inoperative 
at any time that the defendants would cease living together as man and 
wife. The deposition of this defendant shows that they did so cease liv- 
ing together prior to the time the codefendant, Murray R. Bowdan, in-~ 
curred the alleged indebtedness described in the Complaint. 

Plaintiff attempts to belittle this defense for several legal reasons, 
but wholly overlooks the law of this jurisdiction as set forth in Donaldson 
v. Uhfelder, 21 App. D.C. 489, wherein it was held that the delivery of 
an instrument can be made on a condition resting in parol. Where a 
condition subsequent was imposed upon the validity of the'guaranty, name- 
ly, that upon the cessation of their cohabitation, the instrument would 
become void. The situation arose, as shown, not only by this defendant, 
but by the plaintiff as well. Hence, for this additional reason alone, 





this defendant is entitled to Summary Judgment. : 
For the foregoing reasons, this defendant respectfully submits (1) 
the plaintiff's motion is premature in any event in view of the unconcluded 
bankruptcy proceedings; (2) that as a matter of law (a) no legal and 
binding guaranty was ever given by her and (b) even assuming arguendo 


that either guaranty was initially legal and binding, the condition subse- 





quent having taken place, this defendant's liability ceased at such time. 


/s/ H. Max Ammerman 
Attorney for Defendant 
Hilda L. Bowdan 


* * 


[ Filed February 10, 1959] | 
AFFIDAVIT OF DEFENDANT HILDA L. BOWDAN 
! 


DISTRICT OF COLUMBIA, SS: 
HILDA L. BOWDAN, being first duly sworn, “ae t to law, 

on oath deposes and says that she is codefendant herein with her former 

husband, Murray R. Bowdan, and that she has knowledge of the follow- 

ing facts: | 
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Affiant avers that all of the facts asserted in the Points and Author- 
ities filed herein in support of her Motion for Summary Judgment are 
true and correct in every detail, the same as though fully repeated here- 
in; that she was never requested by any representative of the plaintiff to 
execute the alleged guaranties described in the Complaint; that she never 
received any correspondence whatsoever at any time from the plaintiff; 
that she never was advised orally or in writing by plaintiff or anyone else 
that the alleged guaranties had been accepted; that she never received 
any considerations whatsoever for executing said alleged guaranties; 
that she never received any notice, express or implied, that her offer 
of guaranty had been accepted or that credit had been extended on the 
faith of it; that at the times the alleged guaranties were signed by her 
there was no representative of the plaintiff present. 

Affiant further states that plaintiff has filed a claim for the amount 
sued on herein in the bankruptcy proceedings in the United States District 
Court of Maryland , at Baltimore, wherein in January, 1958, the said 
codefendant was adjudicated a bankrupt. 

Affiant further states that she and the codefendant were separated 
and living apart for a period long prior to the time of the incurring of 
the charge for which she is sued herein. 

/s/ Hilda L. Bowdan 


{[Jurat, dated February 7, 1959] 


[ Filed March 10, 1959] 


PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANT'S MOTION FOR RECONSIDERATION 


I 


SINCE THE ONLY ISSUE RAISED ON THE INSTANT 
MOTION HAS BEEN VERY THOROUGHLY BRIEFED 
AND ARGUED TO THE COURT IN LENGTHY PRIOR 
PROCEEDINGS, THE MOTION SHOULD BE SUM- 
MARILY DENIED. 


Whether the defendant's motion for reconsideration is to be enter- 
tained by the Court at this time is, of course, a matter which lies entirely 
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within the Court's discretion. If the motion for reconsideration raised 


Some entirely new question which the moving party had not previously 
had an opportunity to present to the Court, then the Court might con- 
ceivably wish to consider the new issue now. On the other hand, if -- 
aS seems apparent to the plaintiff -- the defendant has had an ample 
prior opportunity to present the issue raised on this motion, and has in 
fact thoroughly presented that issue on brief and argument before, there 
can be little question but that the motion for recons ideration should be 
denied without further ado. Otherwise there can be no end to litigation. 
With one exception (which will be discussed in Section III below), 
all of the defendant's "Points and Authorities in Support of Motion for 
Reconsideration" are devoted to a single question of law -- namely, the 
proper application of the case of Davis v. Wells Fargo & Co. , 104 U.S. 
159 (1881), to the undisputed facts of this case. But this question is 
not making its appearance in the case for the first time. | The question 
of the interpretation of the Wells Fargo case was first raised by the de- 
fendant herself in her memorandum of points and authorities in Support 
of her motion for summary judgment; the question was thoroughly briefed 
by the plaintiff in its opposition to the latter motion; and the Wells Fargo 
case was discussed at great length by both parties during the two-and-a- 
half-hour oral argument to the Court on March 2, 1959. As the Court 
itself pointed out during this extraordinary argument, this case has been 
briefed and argued at such length that it more nearly resembles a pro- 
ceeding before the Court of Appeals than a case presented to the trial 
court on motion for summary judgment. In view of the length of these 
proceedings and the time which the Court has already devoted to the legal 
issue now raised again by the defendant, we respectfully suggest that this 
case represents a classic example of the situation where a motion for 


reconsideration is completely inappropriate and should be summarily 


denied. | 
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II 


THE COURT'S RULING ON THE MOTIONS FOR 
SUMMARY JUDGMENT CORRECTLY APPLIED 
THE LAW AS LAID DOWN BY THE SUPREME 
COURT IN DAVIS V. WELLS FARGO & CO. 


As pointed out in the plaintiff's previous briefs, the Supreme Court 
has held in several cases, including that of Davis v. Wells Fargo & Co., 
104 U.S. 159 (1881), that if a prospective guarantee requests that a 
guaranty contract be executed by a prospective guarantor, and if the 
latter executes the guaranty in response to the request, the two neces- 
Sary elements of an offer and an acceptance are present, and a contract 
has come into existence, Thus, in the Wells Fargo case, the Supreme 
Court said: 

"If the guaranty is made at the request of the guar- 

antee, it then becomes the answer of the guarantor to a 

proposal made to him, and its delivery to or for the use 

of the guarantee completes the communication between 

them and constitutes a contract." 104 U.S. at 166, 


Similarly, in the case of Davis Sewing Machine Co. v. Richards, 
115 U.S. 524 (1885), the Supreme Court stated the same rule in the 
following words: 
“Tf the guaranty is signed by the guarantor at the request 
of the other party, . . . the mutual assent is proved, and 
the delivery of the guaranty to [the guarantee] or for his 
use completes the contract." 115 U.S, at 527. 


The situation described in the foregoing quotations is precisely 
the situation here. The plaintiff requested that the defendant execute a 
guaranty contract, the defendant executed and delivered as requested, 
and a contract was thus formed, The Court's ruling on the motions for 
summary judgment, therefore, was the only proper ruling which it could 
have made in this case, 

The defendant in her motion for reconsideration now re-emphasizes 
her previously stated defense (see Memorandum of Points and Authorities 
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in Support of Plaintiff's Motion for Summary J udgment, D. 13) that there 
was no consideration to support this contract. The defendant herself 
admits that there was present the consideration of subsequent extensions 
of credit by the plaintiff in reliance upon the defendant's promise, but 
the defendant contends that the Supreme Court in the Wells Fargo case 
Said that such an extension of credit "is not consideration" (Defendant's 
Points and Authorities in Support of Motion for Reconsideration, p. 1). 
In fact the Supreme Court said nothing of the kind. | It did find 
that a somewhat different kind of consideration was actually present in 
the Wells Fargo case, but it also expressly recognized that valid guar- 
anty contracts are frequently supported by the kind of cons ideration in- 
volved in the case at bar: ! 
Frequently the only consideration eontemplated is that 
the guarantee shall extend the credit and make the ad- 
vances to the third person, for whose performance of his 
obligation, onthat account, the guarantor undertakes. 4 
104 U.S. at 165. 


Furthermore, as pointed out in earlier briefs (see Memorandum of 
Points and Authorities in Support of Plaintiff's Motion for Summary Judg- 
ment, pp. 13-14), the law is still the same today. As stated in Amer- 


ican Jurisprudence, | 
"The advancement of money by the creditor to the 
principal debtor is ample consideration for a guaranty 
of the repayment of such money ... . Furnishing 
more material to one whose accounts have been guar- 
anteed by another is a sufficient consideration to support 
the guaranty."" 24 Am. Jur. 907 (citation footnotes omitted). 


| 
Accordingly, there were present in this case an offer by the plain- 
tiff, an acceptance by the defendant, and consideration to Support the 
defendant's promise to pay. The Court's ruling on the motions for 


summary judgment was therefore absolutely correct. 





76 
tl 


IN VIEW OF THE PLAINTIFF'S CONCESSION (FOR 
THE PURPOSES OF THESE MOTIONS) THAT MRS. 
BOWDAN DID IN FACT MAKE AN ORAL STATE- 
MENT AT THE TIME SHE SIGNED ONE OR BOTH 
OF THESE CONTRACTS, THERE IS AND CAN BE 
NO ISSUE OF FACT IN THIS CASE. 

Counsel for the defendant now suggests that there were "factual 
questions" presented on the motions for summary judgment (see the last 
paragraph of the defendant's Points and Authorities in Support of Motion 
for Reconsideration). In support of this suggestion counsel points only 
to what he calls "the delivery of an instrument upon a condition which 


rendered it invalid when the condition occurred." 


The plaintiff finds this contention mystifying. In its motion papers 


and in oral argument the plaintiff repeatedly stated that it was prepared 
to admit for the purposes of these motions that,. when Mrs. Bowdan 
made delivery of the 1949 contract, she also made to her husband the 
oral statement that she says she made. For the same purpose, more- 
over, the plaintiff conceded on oral argument that Mrs. Bowdan's oral 
statement attached as well to the second of the two contracts which she 
signed. In short, the parties here agree as to what words were spoken, 
by whom, and when. 

Following the several concessions described above, what remained 
for the Court to decide with respect to Mrs. Bowdan's alleged oral "con- 
dition”? Obviously there remained only the question of whether the 
oral "condition" could be given legal effect so as to render the contracts 
(to use the defendant's word) "invalid." Since this question is equally 
obviously a pure question of law, the disposition of the case on the mo- 
tions for summary judgment was not only an appropriate course but the 
only proper course for the Court to follow. 
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CONCLUSION ! 

Because the defendant has raised no question which was not thorough- 
ly presented on previous briefs and oral argument, and because the Court's 
prior ruling on the issues before it was clearly correct, the defendant's 
motion for reconsideration should be denied. | 

Respectfully submitted 
/s/ Roberts B. Owen 


Attorney es A Plaintitt 
[ Certificate of Service] | 


[ Filed March 18, 1959] 
ORDER 

The plaintiff and defendant Hilda L. Bowdan having filed motions 
for summary judgment, and the Court having considered the pleadings, 
depositions, affidavits, and memoranda in Support of the two motions 
for summary judgment, and also having heard oral argument thereon, 
it is this 18th day of March, 1959, | 

ORDERED that the motion of the plaintiff for summary judgment 
be and hereby is granted, and that the motion of defendant Hilda L. 
Bowdan be and hereby is denied. i 


/s/ Charles F. McLaughlin 
Judge ! 


[ Filed March 18, 1959] 
JUDGMENT | 

The Court having granted, on the 18th day of March, 1959, the 
motion of the plaintiff for summary judgment, it is by the Court this 
18th day of March, 1959, | 

ORDERED, ADJUDGED, AND DECREED that the plaintiff recover 
from defendant Hilda L. Bowdan the sum of $8, 474. 47, plus interest on 
such Sum in the amount of $1, 419. 47, plus costs. 


/s/ Charles F. McLaughlin 
Judge 


Sanna saanoneneetitttn nett rar Ey 
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NOTICE OF APPEAL 
Notice is hereby given this 14th day of April, 1959, that HILDA L. 
BOWDAN, one of the defendants herein, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 18th day of March, 1959 in favor of plaintiffs 
against said defendant. 


/s/ H. Max Ammerman, 
Attorney for Defendant 


Hilda L. Bowdan, 
* * * 


Attorney for Plaintiff: 
Roberts B. Owen, Esq. 
Covington & Burling 
Union Trust Bldg. 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented 
are as follows: 


1. Whether the District Court properly rendered 
summary judgment when there were no genuine issues 
of material fact, and both parties so represented to 
the Court. 


2. Whether a business concern which requests and 
receives from a wife a guaranty in connection with the 
extension of credit by it to her husband must give 
notice that the guaranty has been accepted and acted 
upon in order to hold the guarantor to her promise. 


3. Whether even if notice of acceptance were other- 
wise required the parties have the capacity to agree 
to waive such notice. 


4. Whether a parol condition on the continued ef- 
fectiveness of a contract of guaranty can be permitted 
to contradict the express written terms of the contract, 
and if so whether it can do so when it has never been 
transmitted to the other party to the contract. 





INDEX 
TABLE OF CONTENTS 


Counterstatement of the Case 
Summary of Argument 


Argument : 
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Il. Under the circumstances of this case appellee was not 
required to notify appellant of its acceptance of ap- 
pellant’s guaranty 
A. Where, as here, a potential creditor requests that a 

particular individual guarantee a third party’s 
debts and the request is honored, the creditor is not 
required to give ‘‘notice of aceeptance’’ to the 
guarantor 


_ Even if appellee had made no request for a guar- 
anty, appellant’s execution of each contract con- 
stituted ‘‘an offer of a promise for an act’’, and the 
appellee’s extension of credit, with or without notice, 
bound the appellant 


. Even if notice of acceptance is required if the con- 
tract is silent on the subject, such notice is not re- 
quired where, as here, it is expressly waived by the 
guarantor 


III. The alleged parol condition was wholly ineffective and 
must under the parol evidence rule be ignored 


Conclusion 
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IN THE 


United States Court of Appeals 


No. 15,157 


Hipa L. Bowpan, Appellant 
v. 


GoopERHAM & Wokrts, Lrp., Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


This is a suit on two contracts of guaranty made be- 
tween appellant, Hilda L. Bowdan, and appellee, Good- 
erham & Worts, Ltd., in connection with the extension 
of credit by appellee to Murray R. Bowdan (here- 
after Principal), who was appellant’s husband at the 
time the contracts were entered into—in 1949 and 
1950—and for some years thereafter. In April 1956 
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appellee sold to Principal merchandise of an aggregate 
purchase price amounting to $16,292.09. Only $7,817.62 
of this amount was ever paid, despite demands made 
by appellee upon both Principal and appellant. 


On March 7, 1957, appellee filed suit in the District 
Court for the District of Columbia seeking recovery 
of the unpaid balance. In the course of discovery pro- 
ceedings it became apparent to appellee that although 
appellant and appellee were not in agreement as to 
all of the facts surrounding the transactions involving 
appellant, appellee, and Principal the case was never- 
theless appropriate for resolution on summary judg- 
ment because appellant was liable to appellee as a 
matter of law even on appellant’s view of the relevant 
facts.’ 


Accordingly, accepting arguendo appellant’s version 
of the facts, appellee moved for summary judgment. 
After extensive oral argument, the District Court 
granted appellee’s motion for summary judgment and 
denied the cross-motion filed by appellant. The Court 
thereupon entered judgment for appellee in the amount 
of $8,474.47, exclusive of interest and costs. 


The circumstances which gave rise to this litigation 
are as follows: 


In 1949 Principal, Murray R. Bowdan, trading as 
Murray R. Bowdan & Company, opened a liquor store 
in the District of Columbia and made an arrangement 
to obtain certain of his supplies from appellee, Good- 
erham & Worts, Ltd. (Joint Appendix 52, Para. 2) 
Because it was and is the usual custom in such arrange- 


1 Murray R. Bowdan was never served in this case. The cause 
was calendared for trial without this defendant, and, subsequently, 
upon vacation of the certificate of readiness, the cross-motions for 
summary judgment were heard. 
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ments to extend thirty days’ credit to a purchaser of 
such supplies, if such extension of credit is warranted 
in the light of the particular purchaser’s circum- 
stances, appellee gave due consideration to the question 
of whether its interests would be properly protected in 
extending credit to Principal. (JA 42-44, 52) Hither 
at the time of the establishment of the initial relations 
with Principal or very soon thereafter, Mr. William 
Byrd Clark, the General Credit Manager of appellee, 
decided that it would be necessary, for the protection 
of appellee’s interests, to obtain from Principal and 
from his wife a guaranty of whatever debts might 
subsequently become owing by Principal to appellee. 
(JA 52, Paras. 2, 3, 4)? 


Accordingly, on June 22, 1949, Mr. Clark requested 
the appropriate employees of appellee to obtain the 
signatures of both Principal and appellant on the 


standard guaranty form then used in the regular course 
of business by appellee. (JA 52, Paras. 3, 4) In 
June or in early July, 1949, Mr. Kenney H. Hunt, then 
appellee’s sales representative in Washington, pre- 
sented a guaranty to Principal and asked that the 
latter obtain the appropriate signatures. (JA 54, 
Paras. 1,2) Principal then took the form home, told 
appellant that appellee had requested that both he and 
his wife execute the form, and presented it to appellant 
for signing. (JA 14) 


2 Some years before the occurrence of the events giving rise to 
this litigation, appellant had become the sole owner of a ladies’ 
wear establishment on Connecticut Avenue known as ‘‘Selma’s 
Gowns’? (JA 11), and her signature on a guaranty of her hus- 
band’s debts would quite obviously provide, in and of itself, sub- 
stantial protection for appellee’s interests in its dealings with 
Principal. 
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Appellant, in a deposition filed in this case, has given 
her version of a discussion which allegedly ensued be- 
tween her husband and herself. She testified that 
Principal brought the form to her and told her that 
Gooderham & Worts ‘‘wanted me to sign this paper’’. 
(JA 14) She further testified that she read the guar- 
anty at the time it was presented to her and that she 
understood it at that time. (JA 16) She also claimed, 
however, that at the time she signed the guaranty she 
told her husband that she was signing ‘‘on condition 
that this contract be a contract as long as we were liv- 
ing together and to notify [Gooderham & Worts] ... 
of that condition.”” (JA 14) 


As stated in appellee’s motion for summary judg- 
ment, appellee would have taken the position, in the 
event of a trial of the cause, that in fact appellant did 
not make such a statement at the time she signed the 
guaranty. For the purposes of the motion, however, 
appellee assumed arguendo that appellant did in fact 
make the oral statement which she has described in her 
testimony. It is appellee’s position, as discussed here- 
after, that under familiar principles of law such an 
oral statement, even if made, can have no bearing what- 
ever upon the question of appellant’s liability to appel- 
lee. For the purposes of the motion, therefore, there 
was no issue of fact as to what was said between Prin- 
cipal and appellant at the time the foregoing guaranty 
was signed, and since there were no other issues of fact 
between the parties, the case was in an appropriate 
posture for resolution on the motion for summary 
judgment. 


Whatever conversation may have occurred between 
the Bowdans at the time of the execution of the guar- 
anty, there can be no question but that the guaranty 
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was in fact signed by both Principal and appellant 
(JA 13, 14), and, as stated above, Hilda L. Bowdan’s 
signature was affixed after she had read and under- 
stood the instrument. Thereafter Principal returned 
the instrument to Mr. Hunt, and Mr. Hunt forwarded 
the document through proper channels to Mr. Clark. 
(JA 52, Para. 4; JA 54, Para. 2) At no time did 
either Principal or appellant notify any official, em- 
ployee, or other agent of appellee of the oral condition 
which appellant now says she stipulated to her hus- 
band at the time she signed the document. (JA 53, 
Para. 8; JA 55, Para. 6, JA 40) 


Under the explicit terms of the guaranty signed by 
Mr. and Mrs. Bowdan, it was and is to continue in ef- 
fect until such time as it may be revoked by written 
notice delivered to the appellee.* Appellant has testi- 
fied that she has never ‘“‘written any letters or given 


any notice to Gooderham & Worts”’ revoking the guar- 
anty (JA 18; JA 53, Para. 12; JA 55, Para. 7), and 
it is thus apparent that the guaranty remained in full 
force at all times pertinent to this litigation. 


About the middle of 1950, news reached appellee of 
a possible rift in the Bowdan marriage. (JA 12, 25, 
37,48) Thereupon Mr. Clark decided that, if appellee 
were to continue to extend credit to Principal, it should 
have the protection of a second guaranty executed by 
appellant alone. (JA 25, 37, 48) Accordingly, Mr. 
Clark requested the appropriate employees of appel- 
lee to obtain such a guaranty (JA 52, Para. 5), and 
in due course Mr. Hunt once again presented Principal 


3 The pertinent portion of the guaranty provides: 


“This obligation shall continue until revoked by written 
notice delivered personally to one of your officers, or sent by 
registered mail to you... .’’ (JA 5) 
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with the appropriate form, and requested that he ob- 
tain his wife’s signature thereon. (JA 54, Para. 3) 
Principal presented this second guaranty to his wife, 
and she has testified that she signed it. (JA 17) In 
due course the executed guaranty was returned to Mr. 
Clark. Once again, appellant has never given any 
written or other notice to appellee of revocation. (JA 
53, Para. 12; JA 55, Para. 7; JA 18) 


The affidavit of Mr. Clark, the General Credit 
Manager of appellee, makes clear that appellee, from 
and after receipt of each guaranty, relied on such 
guaranty in making all extensions of credit to Prin- 
cipal thereafter. (JA 93, Paras. 10, 11; see also JA 
39-45) The two guaranties, neither of them revoked, 
continuously remained in the credit files of appellee 
and were used by it as one of the bases for extending 
credit to and continuing to do business with Principal. 


(JA 28, 39-45) 


The business relations between appellee and Prin- 
cipal continued into April 1956. Under invoices dated 
April 23 and April 27, 1956, appellee shipped to Prin- 
cipal merchandise whose aggregate purchase price was 
agreed to be $16,292.09. (JA 53, Para. 13) There- 
after Principal, in one way or another, paid to appel- 
lee the sum of $7,817.62 toward the purchase price of 
the foregoing merchandise. (JA 53, Para. 13) The 
balance of $8,474.47, however, remains unpaid, despite 
demands upon both Principal and appellant. (JA 53, 
Para. 13; JA 30, 38) The instant suit to collect the 
remaining balance was instituted on March 7, 1957, less 
than one year after the amounts became due. 
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SUMMARY OF ARGUMENT 
I. 


In the District Court appellant took the position 
that there were in this case no disputed issues of mate- 
rial fact. She so stated in her Statement of Points 
and Authorities in opposition to appellee’s motion for 
summary judgment, and in fact herself moved for 
summary judgment. Having lost in the District Court 
on the law, she cannot now for the first time take the 
position that there are disputed factual issues in this 
ease as a ground for seeking reversal of the trial 
court’s judgment. 


IT. 


On the undisputed facts as presented to the District 
Court, appellee, who was considering extending credit 
to appellant’s husband in connection with sales of 


merchandise to him, sought from appellant a promise 
to answer for her husband’s debts. The promise was 
duly given, and appellee extended credit to appellant’s 
husband on the strength of it. It is well settled that if 
a guaranty contract is signed by the guarantor at the 
request of the guarantee, the guarantor is thereafter 
bound to answer for debts incurred by the principal to 
the guarantee during the term of the guaranty irre- 
spective of whether “‘notice of acceptance” is given the 
guarantor by the guarantee. Accordingly, the fact 
that appellee, after requesting appellant’s signature 
on two guaranty agreements in connection with the 
extension of credit to appellant’s husband, gave no 
further ‘“‘notice of acceptance”’ of the arrangement is 
no bar to holding appellant on the guaranties accord- 
ing to their terms. 
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Even if appellee had made no request that appellant 
enter into a guaranty agreement, no “notice of accept- 
ance’? would be required to bind appellant in the cir- 
cumstances of this case. Appellant on this view would 
have been offering a promise for an act (the extension 
of credit to her husband), and became bound upon 
the happening of that act. 


Furthermore, the contracts involved in this case ex- 
pressly provide that the guarantor (appellant) waives 
notice of acceptance. The parties plainly have ca- 
pacity so to agree under the law, and the extension of 
credit to appellant’s husband, which was the consid- 
eration for appellant’s promise to answer for her hus- 
band’s debts, also provides consideration for the 
waiver. 


Tit. 


Appellant’s suggestion that she cannot be held to 
the terms of her written undertaking because of an 
alleged oral condition expressed by her must be re- 
jected (1) because it is undisputed that this condition, 
if in fact ever expressed, was expressed only to appel- 
lant’s own husband and never communicated to appel- 
lee, and (2) because such condition would squarely 
contradict the express terms of the written agreements 
providing that they shall continue in effect until re- 
voked in writing and thus must under the parol evi- 
dence rule be ignored. 
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ARGUMENT 
zt 


No GENUINE ISSUE OF MATERIAL FACT WAS RAISED BY 
APPELLANT IN THE COURT BELOW AND THE DISTRICT 
COURT THUS PROPERLY ENTERED SUMMARY JUDGMENT 


At the outset appellant argues that there exist in this 
ease “‘certain disputed questions of fact”’. (Appel- 
lant’s Brief, pp. 6-7) Her brief then lists four ‘‘ques- 
tions of fact” and contends in effect that their exist- 
ence made it improper for the District Court to enter 
summary judgment. The argument must be consid- 
ered by this Court at the threshold of this proceeding, 
because if genuine issues of material fact actually 
were presented to the District Court, the case must 
obviously be sent back for trial. 


The fatal difficulty with appellee’s argument is that 
it is indisputable on this record that none of the ‘‘ques- 


tions’? now pressed was ever presented in any manner 
to the court below. It is of course elementary that 
the appellant cannot now rely upon the existence of an 
alleged factual issue unless the issue was properly 
raised by the appellant in the District Court. £.g., 
Ring v. Otis Elevator Co., 86 App. D.C. 411, 179 F. 2d 
812 (1950) (per curiam) ; Shafer v. Reo Motors, 205 
F, 2d 685, 688 (3d Cir. 1953) ; Demelle v. I.C.C., 219 
F. 2d 619, 621 (1st Cir.), cert. denied, 350 U.S. 825 
(1955) ; see 6 Moore, Federal Practice, § 56.27[1] at 
2365 (2d ed. 1953). 


Not only has appellant failed wholly to meet the 
requirement that a party opposing a motion for sum- 
mary judgment on the ground that a genuine material 
factual issue exists must come forward with evidence 
tending to show that the facts are otherwise than as pre- 
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sented by the moving party in the latter’s motion and 
supporting affidavits and depositions, see Fletcher Vv. 
Krise, 73 App. D.C. 266, 120 F. 2d 809, cert. denied, 314 
U.S. 608 (1941) ; Fox v. Johnson d& Wimsatt, Inc., Td 
App. D.C. 211, 218-219, 127 F. 2d 729, 737 (1942); 
Williams v. Kolb, 79 App. D.C. 253, 145 F. 2d 344 
(1944) (per curiam) ; Farrall v. District of Columbia 
A.A.U., 80 App. D.C. 396, 397, 153 F. 2d 647, 648 
(1946) ; Moore, op. cit., §§ 56.11[3] at 2071, 56.15[3] 
at 2129 n. 36 (2d ed. 1953), §56.04[1] at 2030 (Supp. 
1958), but in her Statement of Points and Authorities 
submitted to the District Court in opposition to appel- 
lee’s motion for summary judgment appellant took the 
position that “‘ [t]he record facts are relatively simple 
and there is no substantial disagreement with respect 
to them insofar as the application of the law is con- 
cerned.”” (JA 67) Under these circumstances appel- 
lant can hardly now be heard to claim for the first time 
that a case which she herself urged as appropriate for 
disposition on summary judgment in fact bristles with 
disputed issues of fact. It can readily be seen that to 
allow such a belated shift of position would be alto- 
gether to defeat the salutary policy expressed in the 
summary judgment practice, for a litigant disappointed 
by the entry of summary judgment for his adversary 
rather than for himself would naturally, if permitted 
to do so, invariably discover a ‘factual dispute” at 
the appellate level to defeat the judgment rendered 
against him. 

As will be seen below, appellant had ample oppor- 
tunity below to develop the evidence necessary to put 
in issue each of the ‘‘questions of fact’? now cited in 
her appellate brief. She knew that discovery proce- 
dures were available, and she actually used them to 
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some extent, but in each case she either altogether 
ignored the presently cited ‘question’? or, having 
touched on the matter, thereafter wholly disregarded 
it. If appellant had wanted additional time to make 
a complete investigation of any of these matters, she 
could have obtained the time necessary to develop her 
ease by presenting an affidavit in accordance with F.R. 
Civ. P. Rule 56(£), but instead, as we have pointed out, 
she affirmatively stated in the summary judgment pro- 
ceedings that the facts were not in dispute, and in fact 
herself moved for summary judgment. 


With these considerations in mind, we turn to the 
four ‘“‘questions’’ upon whose existence the appellant 
relies. (All four ‘‘questions’’ are stated at page 7 of 
Appellant’s Brief.) 


First. Appellant takes the position that there was 
a “question of fact”’ as to whether appellee exercised 


‘reasonable judgment’? in extending eredit to Mr. 
Bowdan in April 1956. At no time during the proceed- 
ing below did the appellant make any effort to put in 
the record any facts tending to show that in April 
1956 (when the credit involved was extended) the ap- 
pellee should have suspected a decline in Mr. Bowdan’s 
ability to pay his debts. Appellant did not seek to 
show, for example, any defaults on the part of Mr. 
Bowdan prior to April 1956, or any other circum- 
stances which would have cast doubt upon the reason- 
ableness of the extension of credit in April. 


It should be noted, moreover, that appellant’s coun- 
sel was informed during the deposition of Mr. Clark, 
appellee’s Credit Manager, that appellee had in its 
possession a complete file on Mr. Bowdan’s credit 
status, and his transactions with the appellee. (JA 
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33-34) Yet appellant made no inquiries on this sub- 
ject. She did not ask to see the file or its contents and 
she did not request any extension of time to make fur- 
ther investigation of the reasonableness of the exten- 
sion of credit in April 1956. And nowhere in her 
Statement of Points and Authorities with reference to 
the summary judgment motion did appellant as much 
as suggest that there might be a factual dispute among 
the parties as to the reasonableness of appellee’s 1956 
extension of credit. In short, appellant did nothing 
whatsoever to put the question in issue in the court be- 
low. The fact that she made no effort to do so strongly 
suggests that the issue as now presented to this Court 
is not an issue at all but an afterthought invented 
purely for the purposes of this appeal. 


Second. Appellant takes the position that there was 
a “question of fact’? as to whether appellee relied 


upon the guaranty contracts. As noted above, counsel 
for appellant deposed appellee’s Credit Manager, 
Mr. Clark, and questioned the witness on this very 
subject. (JA 39-45) Mr. Clark firmly testified that 
appellee had relied on the contracts in extending credit 
to Mr. Bowdan, and he later filed an uncontroverted 
affidavit to the same effect. Counsel for appellant did 
nothing to discredit the testimony during the deposi- 
tion, and he never came forward with any evidence 
(or even an allegation) suggesting an absence of re- 
liance. Once again appellant made not the slightest 
suggestion in its Statement of Points and Authorities 
in opposition to appellee’s motion for summary judg- 
ment that the question of ‘‘reliance” was a disputed 
factual issue. Under these circumstances a belated 
exhumation of this issue cannot be made a ground for 
this appeal. 
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Third. Appellant takes the position that there was 
a question of fact as to whether appellee exercised 
‘<reasonable vigor in pursuing Principal after his de- 
fault.’? Here, too, the record clearly shows that appel- 
lant called no such ‘“‘question of fact’’ to the attention 
of the District Court at any time, and she thus may not 
now assert it in this Court. Counsel for appellant was 
told by Mr. Clark on deposition that appellee had 
taken steps to collect the debt from Mr. Bowdan and 
that there were letters available in appellee’s files to 
prove it (JA 30), but appellant dropped the question 
entirely ; she never asked to see the letters and made no 
effort to explore the question whether appellee had 
acted reasonably in the ‘‘pursuit’’. 


Entirely apart from this fatal defect in appellant’s 
position, it is clear that as a matter of law the reso- 
lution of any question as to appellee’s pursuit of Mr. 
Bowdan after his default is wholly immaterial to the 
claim which appellee asserts against Mrs. Bowdan. 
Under the contracts which Mrs. Bowdan signed, she 
promised to pay to Gooderham & Worts, ‘‘when due, or 
at any time thereafter with interest, all indebtedness 
... that may at any time hereafter be incurred by [Mr. 
Bowdan] ... if not paid by [Mr. Bowdan] ... 
promptly at the original maturity thereof’. (JA 4, 
6) At the moment of Mr. Bowden’s default, there- 
fore, there arose an obligation on the part of Mrs. 
Bowdan to pay immediately the indebtedness involved, 
and there was and is no requirement in the contract or 
under the law that Gooderham & Worts pursue Mr. 
Bowdan before seeking recovery from Mrs. Bowdan. 
See 38 C.J.S., Guaranty, § 61 at 1217-1218 (1943) and 
eases cited. Consequently, the reasonableness of the 
vigor of any pursuit of Mr. Bowdan after his default 
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was wholly immaterial to the dispute before the court 
below.‘ 


Fourth. Appellant takes the position that, al- 
though appellee made an ‘‘allegation”’ of a debt owing 
by appellant, the existence of the debt has not “been 
proved on this record.” This statement is simply 
wrong. Under examination by appellant’s counsel, 
appellee’s credit manager testified in his deposition 
that a debt existed (JA 27), and the existence of the 
debt was reiterated in his affidavit in support of appel- 
lee’s motion for summary judgment. (JA 53) In 


4 Under appellant’s ‘‘Third”’ question, appellant has pointed out 
that Gooderham & Worts did not notify Mrs. Bowdan of Mr. 
Bowdan’s default. But this statement raises no issue of fact at 
all. We concede that appellee did not in fact give Mrs. Bowdan 
immediate notice of Mr. Bowdan’s default. The question of ap- 
pellee’s rights in the absence of such notice is purely a question 
of law, and the latter question is the only notice-of-default issue 
which has been or can now be in dispute in this case. Obviously 
the possible existence of such a question of law does not detract 
from the propriety of the lower court’s decision to enter judgment 
without trial. 

Appellant’s brief does not expressly argue, but does indirectly 
suggest, that the law required appellee to give notice of default in 
this case. For three reasons the suggestion is incorrect. First, 
notice of default is never required where by the words of the con- 
tract, as here, the guarantor’s obligation to pay becomes absolute 
upon the debtor’s default. Kaufman v. Penn Mut. Life Ins. Co., 
62 App.D.C. 37, 40, 67 F.2d 160, 163, cert. denied, 289 U.S. 763 
(1933). Second, under the express terms of the contracts which 
Mrs. Bowdan signed, she waived notice of default (JA 5, 6), and 
such waivers have uniformly been upheld by the courts. 24 Am. 
Jur., Guaranty, § 103 (1939) ; 38 C.J.S., Guaranty, §64 (1943). 
Finally, a failure to give reasonable notice of default, even in situa- 
tions where it has been required, is never a defense; the guarantor 
is absolved to the extent that he can prove damages resulting from 
lack of notice, but he remains liable for the balance of the debt. 
24 Am. Jur., Guaranty, § 107 (1939); 38 C.J.S., Guaranty, § 63 
at 1225 (1943). No such damages have been alleged in this case. 
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both the deposition and the affidavit the precise amount 
of the debt was given under oath (JA 38; JA 53, Para. 
13), and counsel for appellee took pains to prove the 
manner of computation. (JA 37-38) Counsel for 
appellant never questioned the computation or the re- 
sulting amount, nor did he seek to examine the known 
and available records of the transactions involved. In 
view of the fact that appellant’s brief in this Court 
contains the very first mention of a challenge to the 
amount of liability in this case, it is clear that the 
amount of the debt was not an issue which was timely 
raised before the entry of judgment.’ 


The foregoing examination of appellant’s four 
“questions of fact”? can lead, we think, to only one 
conclusion. During the proceedings below appellant 
saw no genuine issues of material fact between the 
parties. Believing that she could defeat appellee’s 


claim by certain legal defenses, she raised no factual 
issues in opposition to appellee’s summary judgment 
motion and actually joined appellee in asking the Dis- 
trict Court to dispose of the controversy by way of 
summary judgment. To her surprise, however, she 


5 Apparently appellant complains of the fact that the principal 
sum set forth in the judgment (which corresponds precisely to the 
proof described above) differs from the sum claimed in the com- 
plaint. It 1s true that when the complaint was originally filed, the 
amount owed to appellee by Mr. Bowdan (and hence by Mrs. 
Bowdan) was thought to be somewhat larger than the amount 
which was ultimately proved by deposition and affidavit. To the 
extent of the difference, however, appellant has been benefited, and 
we are unable to see how she can now complain of the benefit. 

We do not read appellant’s brief as complaining about the 
amount of interest included in the judgment. In any event, the 
question of the computation of interest was raised with counsel 
for appellant before the entry of the judgment, and counsel for 
appellant made no objection to the amount of interest included 
therein. 
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lost on the law, and now in desperation she has dreamed 
up and offered to this Court a number of totally in- 
substantial and speculative fact ‘“‘questions’’ whose 
mere presentation to this Court, she hopes, will bring 
about a reversal of the considered judgment of the 
court below. We think the Court will recognize this 
belated effort for what it is and turn without further 
ado to the only matters properly presented on this 
appeal—namely, the questions of law discussed in Sec- 
tions IL and III of appellant’s brief. 


II. 


UNDER THE CIRCUMSTANCES OF THIS CASE APPELLEE WAS 
NOT REQUIRED TO NOTIFY APPELLANT OF ITS ACCEPT- 
ANCE OF APPELLANT "3 GUARANTY 


A. WHERE, AS HEBE, A POTENTIAL CREDITOR REQUESTS THAT 
A PARTICULAR INDIVIDUAL GUARANTEE 4 THIRD PABRTY’S 
DEBTS AND THE BEQUEST IS HONOBED, THE CREDITOR 1s 
WOT REQUIRED TO GIVE ‘‘NOTICE OF ACCEPTANCE” TO THE 
GUARANTOE 

Part II of appellant’s brief, we submit, attempts to 

take advantage of an old confusion that existed many 
years ago in the case law relating to guaranty contracts. 
Until the Supreme Court of the United States handed 
down its decision in Davis V. Wells Fargo & Co., 104 
U.S. 159 (1881), some courts apparently disagreed as 
to the validity of an alleged rule that, after a guar- 
antor has signed a contract of guaranty, the guarantee 
must give notice of acceptance if he wishes to bind 
the guarantor. In 1881, however, the Supreme Court 
in the Wells Fargo case took note of the controversy 
and spelled out a clear solution to the problem. It 
said: 
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‘“‘There seems to be some confusion as to the 
reason and foundation of the rule, and conse- 
quently some uncertainty as to the circumstances 
in which it is applicable. In some instances it has 
been treated as a rule, inhering in the very nature 
and definition of every contract, which requires 
the assent of a party to whom a proposal is made 
to be signified to the party making it, in order 
to constitute a binding promise; in others it has 
been considered as a rule springing from the 
peculiar nature of the contract of guaranty, which 
requires, after the formation of the obligation of 
the guarantor, and as one of its incidents, that 
notice should be given of the intention of the 
guarantee to act under it, as a condition of the 
promise of the guarantor. 


“The former is the sense in which the rule is to 
be understood as having been applied in the dect- 
ston of this court.”? 104 U.S. at 164 (Emphasis 
added.) 


The Supreme Court held, in other words, that the 
question of the necessity of notice of acceptance is to 
be decided in accordance with the ordinary rules re- 
lating to the formation of contracts generally. It is 
not a question which is subject to any special rules per- 
taining only to contracts of guaranty. 


The Supreme Court then proceeded to explain the 
application of its view. It said in effect that each 
party to a guaranty contract (or any other contract) 
must ‘‘communicate”’ to the other party his willingness 
to contract with that other party, and until ‘‘communi- 
cation’’, to and fro, has been completed, no contract 
comes into existence. A common case is the situation 
in which the guarantor initiates the transaction by 
sending word to the guarantee that the guarantor will 
stand behind the debtor’s obligations. Since by defini- 
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tion the guarantor has under such circumstances re- 
ceived no prior communication from the guarantee, 
the guarantor’s message to the guarantee must be re- 
garded, the Supreme Court said, as 


‘can offer or a proposal on the soe of the guar- 
antor, which does not become effective and bind- 
ing as an obligation until accepted by the party to 
whom it is made....’’ 104 U.S. at 165. 


In such a situation, in other words, the rule requiring 
notice of acceptance—which is a rule of ordinary con- 
tract law—might be applicable, so that the guarantee 
could not ordinarily hold the guarantor liable if the 
guarantee had not given such notice. Such was the 
situation and holding, for example, in Adams, Cun- 
ningham & Co. V. Jones, 37 U.S. 205 (1838), and also 
in Davis Sewing Machine Co. v. Richards, 115 US. 
524 (1885), both of which are relied upon by appellant 
here. 


On the other hand, in many cases it is the guarantee 
who takes the initiative; he makes a request (an 
‘‘offer””) that the guarantor execute a contract of 
guaranty, and if the guarantor complies with the re- 
quest and delivers a signed contract to the guarantee 
(an “‘acceptance’’) @ contract has come into existence. 
At that stage the contract is complete whether or not 
the guarantee subsequently notifies the guarantor of 
acceptance and an intention to act upon the contract. 
As the Supreme Court said in the Wells Fargo case: 


“Tf the guaranty is made at the request of the 
guarantee, it then becomes the answer of the guar- 
antor to a proposal made to him, and its delivery 


¢ Important qualifications to this general rule are discussed in 
Sections B and C, infra. 
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to or for the use of the guarantee completes the 
communication between them and constitutes a 
contract.”? 104 U.S. at 166. (Emphasis added.) 


The principles of the Wells Fargo case, although 
enunciated many years ago, still represent the con- 
sensus of the case law today. As stated in Corpus 
Juris Secundum, it is 


‘‘generally well settled that where a written guar- 
anty is delivered, not as an offer but in response 
to a request or proposition from the guarantee, no 
further notice to the guarantor of its acceptance 
is necessary, because there is a union of the minds 
of the parties on that subject, and the guarantor 
is bound to know to what extent his guaranty has 
been acted on.”? 38 C.J.S., Guaranty, § 11 at 1149- 
1150 (1943). 


See also Royal Tailors v. Newton, 66 Utah 154, 239 P. 


949 (1925) ; Frost v. Standard Metal Co., 215 Ill. 240, 
74 N.E. 139 (1905) ; Merchant’s Nat’l Bank of Omaha 
y. Ayers, 37 Wyo. 136, 259 P. 804 (1927) ; 24 Am. Jur., 
Guaranty, § 35 at 897 (1939) ; 1 Williston, Contracts, 
§ 69A, n. 10 (3d ed. 1957) and cases cited. 


With these principles in mind we may turn to a 
consideration of the case upon which appellant places 
primary reliance, namely Kresge Department Stores, 
Inc. v. Young, 37 A. 2d 448 (D.C. Munic. Ct. App. 
1944). In that case a young woman wished to open a 
charge account at the plaintiff’s store and was told by 
the plaintiff’s credit officials that before credit could 
be extended she would have to obtain the signature of 
‘canother person” on a card used for credit purposes. 
The young lady involved took the card to the defend- 
ant, a person then completely unknown to the plain- 
tiff. The defendant—without having received any in- 
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dication that the plaintiff would be willing to accept 
her guaranty—signed the card and returned it to the 
young lady, and the latter delivered the card to the 
plaintiff. The Municipal Court of Appeals refused to 
hold the defendant on the guaranty, because 


“the guaranty was not requested of appellee by 
appellant .. . and appellee had no notice, express 
or implied, that her offer of guaranty had been 
accepted or that credit would be extended on the 
faith of it.”’? 37 A. 2d at 449. (Emphasis added.) 


In the case at bar, despite appellant’s assertion that 
the facts of the Kresge ease are ‘‘in all essentials iden- 
tical”? (Appellant’s Brief, p. 8), the circumstances are 
in fact altogether different. Here appellee’s General 
Credit Manager (Mr. Clark) in 1949 decided that be- 
fore appellee could safely extend further credit to Mr. 
Bowdan, it would need a guaranty signed by a par- 
ticular named individual—namely, appellant Hilda L. 
Bowdan. Accordingly, Mr. Clark ‘requested the ap- 
propriate employees of the [appellee] . . . to procure 
the execution of a ‘Guaranty’ by defendant Murray R. 
Bowdan and his wife, defendant Hilda L. Bowdan 

. .” (JA 52, emphasis added) Pursuant to this 
request appellee’s local sales representative (Mr. 
Hunt) “presented to the defendant Murray R. Bow- 
dan an unsigned ‘Guaranty’ form and requested that 
it be executed by defendant Murray R. Bowdan and 
by defendant Hilda L. Bowdan.”’ (JA 54, emphasis 
added) Thereupon Mr. Bowdan took the document 
home and presented it to Hilda L. Bowdan, telling her 
that appellee (to use her own words) ‘“‘wanted me to 
sign this paper.” (JA 14) Mrs. Bowdan read the 
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document and understood it (JA 16); she then signed 
the document and returned it to her husband; and he 
in turn returned it to appellee’s sales representative. 
(JA 54) 


In this transaction (which was virtually duplicated 
in 1950 when Mrs. Bowdan signed a second contract 
of guaranty), it was clearly appellee who took the 
initiative; it made a request relating specifically to 
Mrs. Bowdan; it saw to it that this message was con- 
veyed to Mrs. Bowdan, and she in fact received the 
message. The request was then considered by Mrs. 
Bowdan and accepted by her when she signed the docu- 
ment and permitted its return to appellee. The two- 
way communication was at that stage completed. In 
short, the case at bar fits squarely within the language 
of the Supreme Court in the Davis Sewing Machine 
case: 


“Tf the guaranty is signed by the guarantor at 
the request of the other party, ... the mutual 
assent is proved, and the delivery of the guaranty 
to [the guarantee] ... or for his use completes 
the contract.”’? 115 U.S. at 527. 


Under these circumstances it is clear that it was 
totally unnecessary for appellee to give any notice of 
‘Sacceptance’’ to appellant. For when the guarantor, 
having been specifically requested by the guarantee to 
enter a guaranty contract, does so, he is bound to know 
that the guarantee will act upon his promise and the 
reason for the rule requiring notice of acceptance— 
that the guarantor may know that the guarantee in- 





22 


tends to rely and take action upon his promise—has no 

application.” 

B. EVEN IF APPELLEE HAD MADE NO BEQUEST FOR A GUABANTY, 
APPELLANT'S EXECUTION OF EACH CONTRACT CONSTITUTED 
‘AN OFFEE OF A PROMISE FOR AN ACT”’, AND APPELLEE’S 
EXTENSION OF CREDIT, WITH OB WITHOUT NOTICE, BOUND 
APPELLANT 

Appellant seems to contend that this is a case, like 

Davis Sewing Machine, supra, where the initiator of 

the guaranty arrangement was the guarantor rather 

than the guarantee. Her argument, in other words, 
appears to be that (1) Mrs. Bowdan, in signing and 

transmitting the contracts to Gooderham & Worts, did 

not make a guaranty agreement but only made an 

offer to do so, and (2) notice of acceptance was neces- 
sary to make the offer binding and did not occur. 


For the purposes of argument we shall here assume 
that appellant was the initiator of the guaranty ar- 
rangement, and that the offer was thus made by rather 
than to her. We urge, however, that on this hypo- 
thesis it is plain that appellee in thereafter extending 
eredit to Principal accepted appellant’s offer, and that 
appellant was thereafter bound to the terms of the 
contract which she had entered. 


uted fact distinguishes the Kresge 
the guarantor did not waive 
at bar she did. As the effect 


51 App.D.0. 11, 273 


not in point because 


bring suit. 
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The character of the acceptance necessary to bind 
an offeror depends, of course, upon the nature of the 
offer itself, and it is elementary that the nature of the 
offer must be determined from all of the circumstances. 
In this case it cannot be disputed that Mrs. Bowdan 
knew that her husband, when he asked her to sign the 
papers, was seeking an extension of credit from Good- 
erham & Worts. (JA 14) Mrs. Bowdan admits that 
she read and understood the papers (JA 16), and her 
motive in signing them can only have been that of 
helping her husband to persuade Gooderham & Worts 
to extend the desired credit. What Mrs. Bowdan 
basically wanted, therefore, was an extension of credit 
to Mr. Bowdan. 


When the foregoing circumstances are taken into 
consideration, it becomes apparent that if appellant 
was the initial offeror she made what is often termed 
an offer to enter into ‘‘a unilateral contract”’ or ‘‘an 
offer of a promise for an act.’”’ Since she was seeking 
only an act (and not notice of the act), the occurrence 
of the act was by itself an acceptance of her offer; as 
soon as the act (an extension of credit by appellee to 
her husband) occurred, she became bound, whether any 
‘notice of acceptance”’ was given or not. The classic 
statement of the law in this area appears in 1 Willis- 
ton, Contracts, § 68 (3d ed. 1957), which reads as fol- 
lows: 


“Tt is often said that notice of acceptance is neces- 
sary for the completion of a contract, but it is not 
true and never has been true as a general proposi- 
tion that where an offeror requests an act in return 
for his promise, and the act is performed, notice 
to the offeror of the performance is necessary to 
ereate a contract. The performance of the act re- 
quested furnishes consideration for the offeror’s 
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promise, and is also an overt manifestation of 
assent. The general rule ts that if the offeror 
wishes notice he must make that a condition of his 
offer; otherwise he must inform himself whether 
the act requested has been done.” (Emphasis 
added.) 


The foregoing passage makes clear that the ‘“‘rule”’ 
requiring notice of acceptance is a rule which pertains 
to bilateral contracts. It has no application in the 
field of unilateral contracts, and those decisions which 
seem to apply the rule in unilateral contract situations 
do so because of a failure to recognize the distinc- 
tion between the two types of contractual situations. 
1 Williston, Contracts, §69A at 221 (3d ed. 1957). 
The problem as it relates to guaranty contracts is ably 
discussed in the case of Midland Nat’l Bank v. Secur- 
ity Elevator Co., 161 Minn. 30, 200 N.W. 801 (1924), 
in which the court stated: 


“Tf the instrument before us could be construed 
only as an offer of guaranty, its language would 
compel the conclusion that it was an offer of a 
promise for an act; that the performance of the 
act, the extension of credit to the company, alone 
would have been sufficient acceptance without 
notice to [the guarantor]. ..-. 


undertaking up 

tended on the f 
Accordingly, if Mrs. Bowdan’s action be regarded 
as an offer of a promise to pay her husband’s debts 
rather than as the acceptance of a contract of guar- 
anty, that offer was accepted by appellee when it ex- 
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tended credit to her husband. From that moment, 
until she might see fit to revoke her promise (which 
she was free to do at any time as to the future), she 
was bound to answer for all debts incurred by her 
husband to appellee. 


C. EVEN IF NOTICE OF ACCEPTANCE IS REQUIRED IF THE CON- 
TRACT IS SILENT ON THE SUBJECT, SUCH NOTICE IS NOT BE- 
QUIRED WHERE, AS HEBE, IT IS EXPEESSLY WAIVED BY THE 
GUARANTOR 

Appellant, to prevail in her argument that the Dis- 
trict Court erred in rendering judgment for appellee 
because notice of acceptance of the guaranty contracts 
sued upon was never given, is faced by the hard fact 
that in signing the instruments here involved she ex- 
pressly and unequivocally waived such notice, so that 
even had notice of acceptance otherwise been neces- 
sary, she knowingly and voluntarily relinquished. any 


right to that notice.* Apparently recognizing the 
fatal nature of this defect to her case, appellant has 
boldly sought to deal with it not through legal analysis, 
but by sweeping assertion. 


Both contracts signed by Mrs. Bowdan contain the 
following provision: 


“The undersigned waive notice of the accep- 
tance of this agreement, of all [appellee’s] ... 
transactions with said customer [Mr. Bowdan], 
of the customer’s default and of demand and pro- 
test and of notice of protest of any note or obliga- 
tion of said customer.” (JA 5, 6, emphasis added.) 


At the outset appellant makes a frontal assault on 
the right of the parties to draft their own agreement. 


8 Appellant testified on deposition that she read and understood 
the guaranty before she signed it. (JA 16) She is and was an 
experienced businesswoman. (JA 11) 
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Regardless of what the parties may have agreed to, 
appellant says, the law invariably requires the guaran- 
tee to give notice of acceptance. In our view the argu- 
ment is absurd on its face, and it is flatly contradicted 
by the case law. In case after case where, as here, the 
parties have written a waiver provision into their guar- 
anty agreement, the courts have uniformly upheld the 
right of the parties to govern their own affairs. 


Decisive against appellant’s contention is the Su- 
preme Court’s decision in Davis v. Wells Fargo & Co., 
104 U.S. 159, 169 (1881), upon which the appellant 
herself relies, where the Court unequivocally stated: 


‘Tt is not and cannot be claimed that such a con- 
dition [notice of acceptance] is so essential to the 
obligation that it cannot be waived.”’ 


This principle has since been frequently reiterated. 
For example, in Midland Nat’l Bank v. Security Ele- 
vator Co., supra, the court said: 


‘Wherever it is clear, as it is here, and is in the 
ordinary case, that no such notice has been required 
by the offeror, but that he intends the giving of 
eredit in reliance on his guaranty, standing alone 
as to him unannounced, to be the binding act of 
acceptance, there is no room for holding notice 
necessary. It is too much like judicial alteration 
of contracts.”’ 200 N.W. at 856. (Emphasis 
added.) 


The state of the case law has been summarized in Cor- 
pus Juris Secundum as follows: 


‘A Guarantor may waive his right to notice of 
acceptance of the guaranty so as to become bound 
without such notice. Such waiver may be ex- 
pressly made in the instrument of guaranty, or at 
least inferred from the language or terms of the 
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guaranty....”’ 38 C.J.S., Guaranty, § 14 at 1151- 
1152 (1943). 


See also International Text-Book Co. v. Mabbot, 159 
Wis. 423, 150 N.W. 429 (1915); Penner v. Interna- 
tional Harvester Co., 171 Okla. 41, 41 P. 2d 843 (1935) ; 
Hickey Pipe & Supply Co. v. Fitzgerald, 3 Cal. App. 
2d 389, 39 P. 2d 472 (Dist. Ct. of App. 1934). In view 
of this state of the law, the appellant’s frontal attack 
upon the written words of the contract obviously must 
fail.° 

The second route by which the appellant seeks to 
attack the waiver is a brief statement, again conspicu- 
ously unaccompanied by citation of authority, that the 
waiver provision ‘“‘is not supported by consideration 
(any more than the instruments themselves) and thus 
cannot be binding against the ereditor.”” (Appellant’s 
Brief, p.11) This contention has little to recommend 
it except novelty. If there was consideration to sup- 
port Mrs. Bowdan’s contract as a whole, there was 
clearly consideration to support the waiver provision 
within. And since under the law the appellee’s exten- 
sion of credit to Mr. Bowdan’s enterprise upon Mrs. 
Bowdan’s promise to pay is obviously sufficient con- 
sideration to support the entire contract, the waiver 
provision is binding. See 24 Am. Jur., Guaranty, § 100 
at 939 (1939) ; 38 C.J.S., Guaranty, §14 at 1151-1152 
(1943) ; 1 Williston, Contracts, §69AA at 223-224 n. 
17 (3d ed. 1957). 


9 It may be noted that appellant cites no case or other authority 
in support of this contention. 
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ITl. 


THE ALLEGED PAROL CONDITION WAS WHOLLY INEFFECTIVE 
AND MUST UNDER THE PAROL EVIDENCE RULE BE IGNORED 


In the course of her deposition appellant alleged 
that at the time one or both of the two contracts were 
signed, she orally told her husband that the contract 
which she was signing was to be binding only so long 
as she and her husband were living together (JA 14), 
and in the court below she unsuccessfully relied upon 
this alleged oral condition as a defense. Appellant 
perfunctorily renews her argument in this Court, citing 
only the single decision upon which she unsuccessfully 
relied below. 


Decisive in itself against appellant’s contention is 
the fact that it was undisputed below that the alleged 
oral condition was never transmitted to appellee. The 


record plainly so shows, and appellant’s brief is con- 
spicuously silent on this circumstance. Therefore, en- 
tirely apart from other controlling rules of law, appel- 
lant’s alleged oral condition, stated only to her own 
husband, cannot conceivably serve to alter her written 
contractual undertaking. 


Furthermore, even had the condition alleged by 
appellant been duly transmitted to appellee, that 
condition, being oral, would be nonetheless wholly 
ineffective. The contracts in this case unequivo- 
eally state that ‘‘This obligation shall continue until 
revoked by written notice. . . 2? (JA 5, 6) Appel- 
lant admits that she read and understood the provi- 
sions of the contracts. (J.A.16) She cannot now inter- 
pose a supposed verbal modification of these express 
provisions. A parol condition upon the duration of a 
guaranty contract clear and complete on its face has 
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uniformly been held inadmissible to vary the express 
written terms. See generally, 24 Am. Jur., Guaranty, 
§ 121 at 952-954 (1939); 38 O.J.S., Guaranty, § 100a 
at 1282 n. 38 (1943); and the comprehensive anno- 
tation Parol Evidence Rule as Applied to Written 
Guaranty, 33 A.L.R. 2d 960 (1954). This is clearly the 
prevailing rule in this Circuit, as in all others. E.9., 
Newman v. Baker, 10 App. D.C. 187, 200 (1897) ; Bieber 
v. Gans, 24 App. D.C. 517, 522 (1905); McGuire v. 
Gerstley, 26 App. D.C. 193, 201, affirmed, 204 U.S. 489, 
502 (1905) ; Hekimian v. Woodward, 46 App. D.C. 27, 
35 (1917). 


The sole case cited by appellant, Donaldson v. 
Uhlfelder, 21 App. D.C. 489 (1903), is simply not in 
point. Donaldson involved a contract of lease, and the 
defendant-lessee offered to prove an oral agreement 
with the lessor contemporaneous to the time of delivery 


of the lease that the lease was not to become effective 
unless certain repairs to the premises were first per- 
formed. This parol evidence was admitted on the 
grounds that it was ‘‘a condition of the [defendant’s ] 

. . consent, and without its performance there was 
no contract’. 21 App. D.C. at 493. The case thus 
involved a condition precedent to the contract ever be- 
coming a binding agreement; a condition which had 
to be performed by the other party before the contract 
was ever to take effect. As Donaldson itself points 
out: 


‘The question therefore is not one of permitting 
the terms of a valid and effective contract to be 
contradicted or varied by parol evidence, but 
whether it may be thereby shown that it was never 
entered into at all.’? 21 App. D.C. at 493. 
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The Donaldson case was later distinguished and 
limited on this very ground, and others, by the same 
eourt. In Knight v. W. T. Walker Brick Co., 23 App. 
D.C. 519 (1904), an action on a promissory note to 
secure a debt, the defendant attempted to show by 
parol that the amount on the note was to be set off 
by a future credit from the sale of certain realty that 
had been assigned to the plaintiff. The court dis- 
tinguished the Donaldson case and others of like pur- 


port, saying: 


“This [Donaldson] is not to vary the terms of the 
promise, but to show that in point of fact no pro- 
mise at all had ever gone current. 23 App D.C. 
at 525. 


Similarly, in Purity Ice Co. v. Hawley Furnace Co., 
92, App. D.C. 573 (1903), an action on a contract for 
sale of a furnace, the defendant sought to interpose 


a parol agreement warranting the performance of the 
furnace as a defense to the suit. The court dis- 
tinguished the case from Donaldson in the following 
words: 


‘he evidence does not tend to show that the ac- 
ceptance of the written proposition, and the sig- 
nature of the defendant thereto, which formed 
the contract, were obtained upon the condition that 
the contract should not take effect until the per- 
formance of a definite precedent condition. Hence 
the case was not brought within the scope of de- 
cisions establishing or recognizing the doctrine that 
extrinsic evidence may be given to show that the 
contract had never gone into effect at all. [Citing 
Donaldson].”? 22 App. D.C. at 591.” 


10 The court nonetheless admitted the evidence, but on the ground 
that it did not tend to vary or contradict the incomplete contract. 
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And in Heckimian v. Woodward, 46 App. D.C. 27 
(1917), like Donaldson an action upon a lease, an 
alleged condition agreed upon by the lessor and the 
agent of the lessee was held inadmissible on the grounds 
that it was in reference to a provision for repairs, 
a subject on which the contract of lease was clear and 
explicit. The court distinguished Donaldson on some- 
what different grounds, saying: 


“This testimony [Donaldson] was held admissible 
as not tending to vary the contract sued upon, 
but as showing a separate collateral agreement 
concerning a matter on which the written contract 
was silent, and not inconsistent with its terms.” 
46 App. D.C. at 35. 


It is thus apparent that Donaldson, both because it 
involved a condition precedent to the effectiveness of 
the contract and because the parol evidence there 
offered did not, as here, contradict the express terms 
of the written instrument, is not authority for the 
appellant’s contention in the case at bar. 


The guaranty contracts in issue here provide that 
their obligation ‘shall continue until revoked by 
written notice delivered personally to [appellee]... .” 
(JA5,6) Virtually identical language was involved in 
the case of Pratt v. National Bank of Commerce of 
Seattle, 297 Fed 148, 149 (5th Cir. 1924), wherein the 
written guaranty provided that it would ‘‘remain in 
force until written notice of its discontinuance shall 
be received by [the plaintiff]... .’’ In the Pratt case 
the defendants offered to prove by oral testimony 


“that the contract of guaranty was delivered to 
the plaintiff on the condition that it was to apply 
only to loans made during the year 1919. . . wid 
297 Fed. at 151. 
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The District Court ruled that such testimony was in- 
admissible, and on appeal the Court of Appeals for 
the Fifth Circuit affirmed, stating that the defendants, 
in making their offer of proof, 


‘swere merely seeking to vary the terms of their 
written contract which clearly provides that it 
shall remain in force until written notice should 
be given of its termination. Plaintiff’s objection 
to this evidence was properly sustained.”’ (Ibid.) 


Other eases in which parol evidence to limit the dura- 
tion of a guaranty contract was excluded are noted 
sn the annotation in 33 A-L.R. 2d 960, 999-1000. 


The alleged oral condition which Mrs. Bowdan 
attempts to invoke here is irreconcilable with her own 
express written undertaking that the guaranty would 
continue until such time as the specified method of 
revocation should be properly exercised and thus is 
ineffective as a matter of law. 


CONCLUSION 
For the foregoing reasons, the judgment of the 
District Court should be affirmed. 
Respectfully submitted, 
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